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Gurrent Topics. 

The retirement of Attorney-General John 
W. Griggs from the cabinet of President Mc- 
Kinley, which occurred with the close of last 
month, deprives the country of the services of 
an exceptionally able and efficient officer. 
Mr. peculiarly 
momentous period in our history, and it was 
his duty to prepare and argue the case of the 


Griggs served 


during a 


government in the litigation growing out of 
the new with acquired territory 
which came to us as a result of the war with 
Spain. The manner in which he conducted 
and argued these cases stamped him as a most 
profound and powerful advocate. 
Throughout the four years of the first term of 
President McKinley he has shown ideal quali- 
ties for the great office which he now relin- 
quishes. Like several others, notably Speaker 
Reed, Attorney-General for years 
made large pecuniary sacrifices to serve his 
country; but now, like them, when he can be 
spared, he insists upon retirement to private 
life and the practice of his profession in which 


relations 


lawyer 


Griggs 


his abilities undoubtedly will command very 
much larger emoluments than he 
ceived as a government officer. 


has _ re- 


Justice, of course, never sleeps, but her 
ministers, being merely human, and, therefore, 
full of humanity’s frailties, perforce must do 


so. But may one of these ministers indulge in 


‘lorty winks” while litigation is in progress 
before him? 


That is a different and much 
more important question which was recently 
Vou. 63.— No. 4. 


before the Appellate Court of Cook county, 
Illinois. About a year ago, it seems, one John 
Anderson, of Chicago, brought suit against a 
street railway company for damages in conse- 
quence of injuries which he claimed to have 
received by being knocked from his wagon by 
a car belonging to the defendant corporation. 
As a result of the trial the plaintiff received a 
verdict for $7,500. The defendant’s counsel 
appealed from this finding on the ground that 
Judge Stein, before whom the case was tried, 
fell asleep and remained oblivious to the pro- 
ceedings in the court-room for several minutes 
at an important stage of the proceedings. 
The Appellate Court dismissed the appeal, 
holding that the mere circumstance of the 
trial judge having slept four or five minutes 
during the hearing of the case did not consti- 
tute reversible error. The opinion continues: 

If the judge was asleep, as certified, counsel must 
have known it, and knowing it, should have sus- 
pended the examination of the witness then testify- 
ing until the judge awoke, or should have awakened 
him by calling his attention in a voice sufficiently 
loud to acquaint him of the fact that the trial was 
progressing. Counsel did neither, but proceeded 
with the examination, and after the judge awoke 
failed to call his attention to the fact that testimony 
had been given while he was asleep, or to object in 
any way. It does not appear that testimony was 
taken while the judge was asleep, or that there is 
any objection to it, or that it was in the least pre- 
judicial to either party. 


A notable case with respect to govern- 
mental function as a defense in admirality, is 
that of Workman y. City of New York (21 
Sup. Court Dec., 1900). In that case the 
Supreme Court refused to apply the general 
rule which exempts municipal corporations 
from liability for the negligence of their ser- 
vants while acting in a governmental capacity. 
A fire boat, the property of the city of New 
York, while responding to a call, negligently 
collided with the vessel of the plaintiff, which 
was moored at a dock, and an action in per- 
sonam was brought in admiralty against the 
city for damages. A recovery was had in the 
District Court, which was reversed by the Cir- 
cuit Court of Appeals, and the latter judgment 
was reversed by the Supreme Court, four 
judges,— Gray, Brewer, Shiras and Peckham 


-dissenting. The majority opinion holds 
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that the cases cited and relied upon by the 
defendant corporation are not authorities in a 
Court of Admiralty, and that in the maritime 
law municipal corporations are not protected 
against liability in the performance of govern- 
mental The court, by Justice 
White says: “The maritime law affords no 
justification for this contention, and no exam- 
ple is found in such law where one who is sub- 
ject to suit and amenable to process is allowed 


functions. 


to escape liability for the commission of a 
maritime tort, upon the theory relied upon.” 
After a full review of the authorities, the court 
arrives at the conclusion that “the public 
nature of the service upon which a vessel is 
engaged affords no immunity from liability in 
a court of admiralty,”’—in other words, that 
the theory of sovereign attributes of a city does 
The fact that 
no less than four of the justices dissented from 
the dissenting opinion, shows how difficult 
was the question why the rule which is so 
universally accepted 
should not be equally applicable in courts of 
admiralty. 


not obtain in the maritime law. 


among State courts 


We publish elsewhere in this issue a very 
interesting paper by Hon. James McCabe, of 
the Omaha bar, on the subject of conveyances 
in fraud of creditors, discussing certain fea- 
tures of 13 Eliz. c. 5, ignored by the courts of 


some of our States. Mr. McCabe says: 


Despite the explicit language of the statute that, 
as to the creditor, nothing passes by the fraudulent 
grant, it has been held by the Supreme Court of 
Iowa for more than forty years that only the legal 
title passed, but that did so effectually pass that 
nothing save a bill in equity could affect it; and, by 
some unaccountable extension of this doctrine, it 
was ruled that the unfortunate judgment-creditor 
was without lien and could not redeem 


statute, judgments are liens upon equitable, as well 
as legal, estates. Nebraska, following Iowa, but 
intensifying the zeal for the fraudulent participants, 
holds that where a fraudulent grantor absconds the 
State, the fraudulent grantee going into possession, 
an attachment writ levied on the realty seizes noth- 
ing because (1) the legal title rests in the grantee; 
(2) the equitable title is still in the grantor; (3) a 
legal writ can seize an equitable interest only when 
the holder of that interest is in possession. It has 
been repeatedly ruled that equity is without juris- 
diction before judgment and execution at law and 
as personal service cannot be had on the defendant, 





from tax | 
or execution sale; and this in a State where, by | 


| his property is exempt from process. The strange 
| part of the transaction is that no one seems to 
know why this result is not the law, while generally 
In Michigan it has 
been ruled that one doing exactly as the statute 
authorizes, 1. e., 


conceded to be outrageous. 
suing out execution and selling 
the fraudulently-conveyed realty, has been guilty of 
such oppression as to close against him the doors 
of a court of equity should he seek to quiet his title 
as against the fraudulent grantee. These are but 
Other very important 
questions are presented by the different construc. 
tions of this statute. For instance, the statute de- 


samples. interesting and 


clares that conveyances in fraud of creditors are 


as to them void, implying that as between the 


But it is an elementary rule 


parties they are good. 
that the courts will aid no man to recover the fruit 
of his iniquity. Did the statute suspend that rule 
as to the parties participating in a fraudulent con- 
Can the fraudulent enforce, 
through the aid of a court of justice, the executory 
contract thus tainted? 


veyance? grantor 
In some jurisdictions, in- 
cluding Massachusetts, he can; in others, he cannot 
It occurred to me that a review of these questions 
might be interesting and profitable. 


The New York Court of Appeals, in People 
ex rel. Rodgers, recently decided, finds the 
so-called Prevailing Rate of Wages Law un- 
constitutional, thereby furnishing a very in- 
portant precedent for the upholding of liberty 
of contract. In effect, the Court of Appeals 
restates and reaffirmes its position that the 
right to engage in a lawful business or trade, 
and to make contracts in furtherance thereof, 
is within the general provisions of liberty 
secured and guaranteed by the Constitutions. 
In the prevailing opinion, Judge O’Brien 
makes the following collation of authorities 
from the courts of other States, which are in 
substantial accord with that of People ex rel. 
Rodgers: 

The the thus con- 
sidered and condemned, and it will be seen that they 


following are a few of laws 
were all in line with the enactment in question: An 
act forbidding employers from withholding wages 
from employes engaged in weaving for imperiec- 
tions in the work (Com. v. Perry, 155 Mass. 117). 
An act to secure operators in coal mines and certaif 
manufactories the payment of their wages at regular 
intervals and in lawful money (Godcharles v. Wige- 
man, 113 Pa. 431; State v. Goodwill, 33 W. Va. 179 
State v. Fire Creek Co., id. 188). An act relating to 


the payment of wages to miners employed upon the 
basis of the quantity of coal mined (Ramsey v. Peo 
ple, 142 Ill. 380). An act to provide for payment of 
wages in money and prohibit the system of truck 
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a 
stores, and to prevent deductions from wages except 
for money advanced (Frorer v. People, 141 Ill. 171). 
An act to provide for weekly payment of wages by 
corporations (147 Ill. 66). An act declaring it un- 
lawful tor persons engaged in mining to pay wages 
otherwise than in money (State v. Loomis, 115 Mo. 
07). A city ordinance enacting that laborers should 
receive not less than. $1.50 per day and that the day 
Norton, 


cited 


should not exceed eight hours (Bramly v 
< Ohio, N. P. R.° 183). 


distinguishable from the one at bar. 


The case last is not 


Indeed, it in- 


volves the very question, and, while it is not a 


decision of the highest court of the State, it is based 
upon the authority and the doctrines of the other 
ses cited and upon reasoning that seems to be 
unanswerable. The case at bar differs from these 


cases cited from the highest courts of other States 


only the circumstance that here the Legislature 
has made use of municipal corporations to accom 


plish the 1 


But it 


yurposes which were condemned in these 
be 


lature cannot do directly 


obvious that what the legis 


t cannot do indirectly. It 


must 


cases. 


use of its powers over municipal cor- 





to subvert rights of liberty and property 


by the Constitution. 


The 


valid 


Court of Appeals has also declared in 


the law requiring stone used in public 


works to be “dressed” within this State, thus 


tal] 
LULIC 


wing the principle laid down in the pre- 


vailing rate of so far as 


of 


con 
the 
State, but with the additional finding that it 


wages Case, 


cerns conflict with the Constitution 


also violates the Constitution of the United 
States, in so far as it operates as a regulation 
That it that 
» the extent that it interferes with the 


of interstate commerce. has 
effect te 
purchase and sale of cut stone for use in public 
Both 


unconstitutional, are 


edifices, hardly admits of doubt. of 


i tows declared 


now 


flagrant instances of class legislation, against 


ne highest court of the State does well 


set its face firmly. 





An important adjudication with reference 
to the liability of express companies for the 
loss of baggage was made by the New York 
Court of Appeals in the case of Hannah 
Springer v. Robert E. Westcott, as president 
of the Westcott Express Company. The facts 


ot the case, as brought out upon the trial, | 


Were these: 
On 


Saturday, September 14, 1880, the plaintiff 
delivered a trunk to the 


New York Central and 





XUN 


Hudson River Railroad Company at Troy, and 
caused it to be checked from that place to the city of 
New York. The trunk was then in good order and 
filled with ladies’ clothing, jewelry, etc. The plaint- 


iff took 


passage upon the same train that carried 
her trunk, which arrived at the city of New York 


On the 
‘nearer New York than 
a messenger of the defendant came 
The plaintiff 


in the evening between 8 and 9 o'clock. 
way, aiter dark, at a point 
Poughkeepsie,” 


through the train soliciting baggage. 


gave him her check, paid him forty cents, and told 
him to send her trunk to No. 222 East Seventy- 
first street. He gave her a paper, with some prirt 
ing on it, such as she had received on similar occa- 
sions before, but which she did not read, and she 
never knew what they contained. It was “ folded 
up,” and she put it in her pocket without trying to 
read it. He did not tell her, and she did not know 
what its contents were. In fact, it was a receipt pur- 


porting to limit the company’s liability for the trunk 


and contents, “for the reason of or 


The 
k was never returned to the plaintiff, but, with- 
out any explanation, the 


No. 


negligence 
otherwise,” to an amount not exceeding $100. 
che Cc 
trunk was delivered by the 


defendant at 222 East Seventy-first street abcut 


noon on Tuesday, September seventeenth. It then 
had a yellow label of the defendant pasted upon it, 
but was covered with dirt, the lock was broken, 
the straps were hanging out, some of the compart- 
ments and all of the contents were gone, except a 
hat frame, from which the lace had been stripped. 

On the trial, the jury rendered a verdict for $900 
in favor of the plaintiff. and the judgment on that 


verdict was affirmed by the Appellate Division, one 


of the justices dissenting. The case was then car- 


ried up to the Court of Appeals, in which, nearly 


eleven years and a half after the cause of action, the 


judgment appealed from has been unanimously 


In the final opinion, delivered 
by Judge Vann, and concurred in by Parker, Haight, 


affirmed, with costs 


Martin, Landon and Cullen (all the judges who sat 
in the hearing), it is held, in substance: 

(1.) That a baggage express company that sends 
its agent through a train to solicit baggage of pas- 


sengers for delivery at their homes, undertakes, upon 
receiving a passenger's trunk check, to present it at 
the depot to which the trunk is checked, demand its 


delivery and, if not complied with, return the 


check to the owner of the 
(2.) 


tom known to his company, 


trunk. 
That if the agent, in accordance with a cus- 
surrenders the check to 
the railroad company upon the train before arriving 
at the trunk are 
subsequently stolen, the baggage company is re- 
From the time 
of delivery of the check the railroad company be- 
comes the bailee of the express company. 

(3.) That upon the trial of an action to recover 
for such a loss, when it appears that at the time of 


the depot and the contents of 


sponsible to the owner for the loss. 


receiving the plaintiff's check the agent of the ex- 
press company delivered to him a folded paper 
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containing a printed condition, limiting its liability | THE FEDERAL CONSTITUTION, ITS ORIGIN, 
in case of loss to $100, a charge to the jury upon GROWTH, DANGERS AND POWERS. 
that subject, in substance, that if they find from the ; 

evidence that the plaintiff knew the character of the [First Paper.] 

paper, or accepted it with notice that it contained a 
special contract and neglected to acquaint himself 
with it, the limitation of $100 applies; but if they 
find the plaintiff did not know the paper was 
proffered as a contract, and received it not knowing “This government, the offspring of your own choice, unin 
its contents, but merely asa receipt and to be able fluenced and unawed; adopted upon full investigation and mature 





——. 


By JoHN FREEMAN BAKER. 


io spbean deliberation; completely free in its principles; in the distribution 
to trace the property, then the limitation does not | of its powers, uniting security with energy, and containing within 
apply, is a sufficient statement of the defendant’s itself a provision for its own amendments, has a just claim t 
your confidence and your support. Respect for its authority 
compliance with its laws, acquiescence in its measures, are duties 
enjoined by the fundamental maxims of true liberty.’’.— Washing 
ton, in his Farewell Address. 


y; > en] j , ve vette 
With the be ginning of the new year special **We have called, by different names, brethren of the same prin. 
paper was substituted for the ancient parch- ciple. We are all republicans, we are all federalists. If there be 
any among us who would wish to dissolve this Union or to change 
ment for grants and engrossments at the pro- its republican form let them stand, undisturbed, as monument 
bate registry in Great Britain, which again of the safety with which error of opinion may be tolerated, where 
- a po - reason is left free to combat it.’"°-—Jefferson 
goes to prove that “the world do move.” We 
are told that Sir Francis Jeune, who author- , ~. . age 2 tas 
seed the i f P . Gene +t] iaration of Independence, in his inaugural address 
ized the innovation, alter communicating with as president of the United States, which we have 
the Incorporated Law Society, estimates that quoted above, contain a sentiment of wide applica 
the change will effect a saving of $40,000 a tion. They were uttered at a time when party spirit 
year. This in itself is an object, even in)" high and much political hostility prevailed, con- 
wealthy Erreat Britain. but aside from that, the sequent on a heated presidential election in which 
j ain, as at, 


use of paper will do away with the many an- 


rights with respect thereto. 


The memorable words of the author of the Dec. 


an equal number of electoral votes was cast for 
Burr, which threw the election of president in the 
noying features which accompany the use of house of representatives, with results so wed 
awkward and clumsy parchments. As is al-, known. 

most always the case, however, neither the! I. Origin and adoption of the Constitution. 

: In order to more clearly understand the character 
of our representative government, it may be inter- 
esting to take a retrospective, though brief, glance 
paper to be used “ would be found as durable into the origin and ground work, so to speak, of 
as parchment and for all practical purposes | the system. When the far-sighted patriots of the 
equally tough,” the Solicitor’s Journal says: revolutionary period struck the blow for independ 
ence, by enunciating the immortal declaration, s0 


deeply rooted were all the governments of the old 


public nor the press is unanimous for the in- 
novation. Replying to the statement that the 


“We shall certainly be curious to see this 
wonderful material, which must be essentially world, and so effectually had the tyranny and ti 
different from any paper ever hitherto pro- antiquity of habit established itself over the mind, 
duced. We venture to predict that, after a that no beginning could be made in Asia, Africa of 
few years’ trial, the complaints of tattered en- Europe to reform the political condition af 
mankind. 


grossments and disannexed probate pieces wi : , 
Freedom, in all its phases, had been hunted round 


ll 
become so general that the new rules will 


: 4 ? the globe; to reason was considered treason; tie 
have to be rescinded. We venture to pre- slavery of fear had made men afraid to think, and 


dict, on the other hand, that our contemporary the war on conscience had made cowards of al 
will find itself mistaken, and that a material But the revolutionary fathers drank deep of Me 

: : spiri f . of rs igure i he wars 
has been or will be found that will answer ‘Pitit of the reformers who figured in the was 


. 6 against Charles I and tyranny, and in the crisis 0 
every purpose of parchment without its many 


1688, and made the political tenets and writings 0 
disadvantages. Sidney, Locke, Milton, Gordon and Trenchard theif 
nine text and guide in developing and evolving the grand 

A curious innovation on long-established practice principles and ideas of liberty upon which the 
is about to be tried in Montana, where an act has sought to found the government. They strove ( 
been passed that requires the judge to charge the uproot and overthrow the principle of the divine 
jury before the counsel sum up. Lawyers generally right of kings; to engraft in the hearts of mankind 
will watch this strange experiment with much the inalienable right of freedom of thought and 
interest. freedom of action. And readily may we conjectutt 
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that every patriot in the struggle for independence 
had engraven upon his heart the motto which A\l- 
gernon Sidney inscribed in the album at Copen- 
hagen (which Terlon, the French ambassador, had 
the temerity to tear from the book), a part of which 
Massachusetts early selected for her watchword and 
motto: 
Manus hee inimica tyrannts 
Ense petit placidam sub libertate quietem. 


It were well if the people would keep fresh in 
their memory the political upheaval which wrought 
out American independence and evolved and vouch- 
safed liberty and a more perfect union. But truly 
may it be said that, in politics, as in the common 
occurrences of life, people are not only prone to 
forget the ground they have traveled over, but fre- 
quently neglect to treasure up the fruits of experi- 
We seem to expend the knowledge of every 
day on the circumstances that produce it, and jour- 


ence. 
ney on in search of new experiments; but, as it is 
useful to look back, even to the first periods of 
childhood and trace the windings through which we 
have passed, so we derive many advantages by halt- 
ing awhile in our political career, to review 
political labyrinth of little more than a century. 

The articles of confederation in a degree, at least, 
the the 
plan of a 


the 


were outgrowth of “league of 
1643; the confederated 
union which was proposed in 1754— from that of 
separate sovereignties to that of a 
united But the 
finally formed in 1781, was found wholly inadequate 


original 


friendship ’”’ of 


and 
confederation, as 


compact 
government. 


to the wants and protection of a free, enterprising 
and industrious people, and thus, six years later, the 
congress the federal Constitution 
which, after two years of discussion in the conven- 


recommended 


tions of the several States, was adopted by 
delegates at Philadelphia. 
It will be observed that, step by step, the colonists 


their 


advanced from the idea of a league to a confedera- 
tion, from a confederation to a constitutional gov- 
ermmment —a more perfect union, thereby promoting 
the general welfare and securing the blessings of 
peace and liberty. 

The manner of the adoption of the Constitution 
was, as we have said, by conventions of the States, 
but the instrument, as it came from the hands of 
the convention was a mere proposal. It was re- 
ported to the then existing congress of the United 
States (which had been organized under the articles 
of confederation) with a request that it be submitted 
toa convention of delegates chosen in each State, 
by the people thereof, under the recommendation 
of its legislature, for their assent and ratification. 
Such was the mode of proceeding adopted, and by 
the convention, by the congress and by the State 
legislatures, the instrument was submitted to the 
People, who acted upon it in the only manner in 
which they could safely, effectively and wisely act — 
The 
adopted became the measures of the people. 


by assembling in convention. thus 
g 


From 


measures 


these conventions, therefore, the Constitution de- 
rives its authority.! 

Our government then proceeds directly from the 
people, was ordained and established in the name of 
the people, and the assent of the States in their 
sovereign capacity was implied in calling a conven- 
tion and submitting the Constitution to the people. 
They were at perfect liberty to accept or reject it, 
It required not the af- 
and could not be negatived by, the 
The was thus of 
complete obligation, and bound the State sovereign- 
ties, and thus the United States is a democracy. 

The phrase contained in President Lincoln’s Get- 
tysburg address: 


and their action was final. 
firmance of, 
State 


governments. Constitution 


“Government of the people, by 
the people and for the people,’ was not only not 
original with him, as shown in the address of Theo- 
dore Parker before the Anti-Slavery Society in 1853, 
but in a book bearing the title ‘Some Information 
Respecting America, collected by Thomas Cooper, 
late of Manchester. 1794,” at page 53, 
“ There is little fault to find with the 
government of America, either in principle or in 
practice. * * * 


London: 
which reads: 


The government is the govern- 
ment of the people and for the people.” 


Our government is one of enumerated and im- 


| plied power, although limited in its powers, is su- 


preme, and all laws made in pursuance of its Consti- 
tution form the supreme law of the land, anything 
in the Constitution or laws of any State to the con- 
trary notwithstanding. 

The Constitution was ordained and established, 
says Chief Justice Marshall, by the people of the 
United States. Each State, however, established a 
Constitution of its own, in which it provided such 


limitations and restrictions of its powers as the 
judgment of its people dictated. 
The people framed such a government for the 


United States as they believed best adapted to their 
situation and best calculated to promote and sub- 
serve their interests; and the Constitution was put 
into execution and practical operation on the 4th 
day of March, 1789, and on the 30th of April fol- 
lowing Washington was elected president.2 

It is evident that the framers sought to form an 
indissoluble Union composed of indestructible 
States under one federal head;? for experience had 
shown that there was a natural progress from the 
extreme of anarchy to the extreme of tyranny, and 
that arbitrary 
founded 


government is 
the 


always most easily 


upon ruins of liberty abused to 
licentiousness. 

Our government is emphatically a republic, a 
federative republic; a democratic federative republ‘c, 
because the sovereign power is in the hands of the 
whole people. 


ought to 


Now, however, men may think this 


be, said Webster, the fact is, that the 


(1) McCullough v. The State of Maryland, 4 Wheaton, 316. 

(2) 4 Elliott's Debates, pp. 221, 222, 249. 

(3) Marshall’s Life of Washington, vol. 5, ch. 1; Barron v. The 
Mayor, etc., 7 Peters, 243. 
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people have chosen to impose control on State | 


sovereignty. 

The founders of our government endeavored to 
consolidate the powers for the purpose of strength, 
without establishing a consolidated nation; for the 
spirit which pervaded the mind and prompted the 
action of the wise patriots, was fundamentally op- 
posed to the old league and to the confederation, 
for they knew from sad experience that they were 
wholly and entirely insufficient for enduring govern- 
mental purposes, and thus strove earnestly to avoid 
the defects they had found patent in them. It will, 
therefore, hardly be contended that the Constitution 
of the United States binds merely at the pleasure of 
the individual or State; or, to use the phraseology of 
the olden time, “ during feeling,” for, if it were so, 
whenever the people of a larger or smaller State 
should see fit to insert their metaphysical scissors 
between some imagined grievance and their own 
feelings, they might sever forever the cord of con- 
stitutional obligation. From our premises, there- 
fore, it may be fairly concluded that a government 
by compact is no government at all. 


Il. 


When our republic was established, many pub- 
licists of the old world predicted its early decline 
and fall, their the 
general proposition that jealousies would arise in 
the smaller States: that the majority would trample 
on the rights of the minority as had been done in 


Elements of Danger to the Government. 


and based conclusions upon 


some institutions of a similar character in ancient 
times, and that turmoil and universal dissatisfaction 
would ultimately ensue and result in civil war and 
anarchy. This sentiment has since been enunciated 
by able writers on government. De Tocqueville, in 
the free 
institutions of America are destroyed, that event may 


discoursing on our Union, says: “If ever 
be attributed to the unlimited authority of the ma- 
jority, which may at some future time urge the 
minorities to desperation, and oblige them to have 
recourse to physical force. Anarchy will then be 
the result, but it will have been brought about by 
despotism.”” This general idea is also expressed in 
the Federalist, and by Mr. Jefferson in his letter to 
Mr. Madison, March, 1789. 

In such a crisis the masses would be prone to 
follow the standard of the man or the party that 
could give the largest assurance of conserving a 


peace and giving quiet to the country. If that time 


shall ever come, then would come true the pleasing 


dream of monarchists in the instability of the rep- 
resentative system. It is not surprising that in the 
earlier history of our government this sentiment 


should have possessed the minds of foreigners, when 
we remember that the vote on the adoption of the 
Constitution was the first cause after the triumph of 
independence which gave rise to intense rancor be- 
tween two great hostile parties, and that the political 
sentiment of the country was sharply divided. For 
history and experience had more or less evinced (as | 
neighboring 


declared by the Abbe Mably) that 





States are naturally enemies of each other, unless 
their common weakness force them to league to. 
gether and their Constitution prevents differences 
and jealousics, and that natural spirit of aggrandize. 
ment of one State at the expense of the other. To 
avoid such evil the founders realized that for the 
purposes of stability and development, it was neces. 
sary to have incorporated in the Constitution a co- 
ercive principle, a want which was found to exist 
under the and 
prime what 


confederation 
As to would 
naturally follow, in the event of dismemberment oj 


compact of Was its 


source of weakness. 
these States, wholly or only united in partial con- 
federacies, a man must be far gone in Utopian 
speculation, observes Mr. Hamilton, in the Feder. 
alist, who can seriously doubt that the subdivisions 
into which they might be thrown, would have fre- 
They 
would then be as powerless as the old German prin- 
cipalities — continually at the mercy of their neigh- 
bors. 


quent and violent contests with each other. 


History teems with examples of man’s thirst 
for power and vaulting ambition, even to the extent 


of shutting the gates of mercy on mankind to ae- 


complish it. 
man is changed for the better, even since the days 


And who shall say that the nature of 
of the massacre of St. Bartholomew, or since the 
noble Russell and Sidney were led to the block 
The spirit of malignity remains the same, though the 
general diffusion of knowledge has perhaps tended 
to mollify it. 

Nor is man always roused to deeds of desperation 
and demolition from significant causes, but often t 
satisfy a petty or fanciful ambition. Pericles, in 
compliance with the resentments of his fascinating 
mistress, Aspasia, at an enormous expense of 
blood and treasure, attacked and destroyed the great 
city of Samians; and he was the proximate cause 
of the Peloponnesian war which terminated in the 
Paral- 
lels in history of this character might be multiplied 
to admonish us 


destruction of the Athenian commonwealth. 
what we become, in 
which is said to be “ destitute of faith, yet terrified 
at skepticism,” and with a proneness toward ambi 
tion, corruption and the spoils of office. The repub- 
lics of Sparta, Athens and Carthage were often em- 
broiled in wars, owing in great measure to the fact 


may an age 


that a corrupted aristocratic element was ever grasp- 
ing for a polity wholly antagonistic to the repre 
sentative system. An aristocratic oligarchy is evef 
baleful to liberty — ever incompatible with the lofty 
principles of a republic, as was evinced in this coun 
try when capital owned labor. 

From such cause, republican Rome was 
sapped to its foundation; it tottered and decayed, 
and the 


Czsar and Pompey rendered her an easy prey. Af 


also, 


when ripe for destruction ambitions 0 
aristocratical caste was the proximate cause of the 
Let us awake from the deceititl 
dream of this being altogether a golden age of wis 


dom and virtue. 


French revolution. 


is ever existent 
Hercules, 


Faction is rife 
in a government like our own. It is a 





whose first act is to strangle the lion and then 0 
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stent B Ol patriotism. As an example illustrative of the| league constituted, probably, the most illustrious 
ules, § changeful spirit in men we recall an instance in 
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—\ = 
make armour of his hide. It will have law to keep| were causing terror and dismay in the court of 
down its enemies, but will arrogate to itself an un- | France, the distinguished Gaudet held an interview 
disputed power over law. It is the twin brother of with Louis XVI and Marie Antoinette to a late 
liberty, was born first; and as we learn by the fable | hour; as he was about to depart the queen asked 
of Castor and Pollux, the only one of the two that | him if he would like to see the dauphin; he was 
js immortal. It has pervaded all nations in all ages. | moved by the beauty of the young prince, and while 

Athens, once beautiful and sublime in mastering sleeping implanted a kiss upon his forehead, and 
the fine arts and achieving the highest renown for | turning to the queen, said: “ Educate him for liberty, 
eloquence and genius; Sparta, now a field of waving | madam, it is the condition of his life.” He who 


| 
| 
| 


grain; Carthage and Babylon, with their golden wept as he kissed the brow of the young king, was 
temples and splendors— were subordinated to its | the man who, a few months afterward, deprived him 
power, and therefore we are adjured to have an eye of his crown. 

to that vigilance which is the price of liberty, lest, While one of the dangers to a republic is the 
like those magnificent federations, ours, too, may seeming willingness of the masses to be swayed by 
fall. We must clear the way for the right spirit of considerations which float upon the surface, another 
the age—for justice and freedom. Justice is the and more alarming one is the general distrust in the 
end of all government; she ever has been and ever good faith of our public men, an evil which seems 
will be pursued till obtained, or until liberty be lost to have largely augmented during the last twenty 
in the pursuit. It is the end of civ 


il society. And years, and which is alarming in that it is the proxi- 
fame will ever be careful to preserve the names of miate cause of the ultimate decadency of a repre- 
those who have given their labors and lives to the sentative government. A proper watchfulness and 
conservation of a system based upon it. criticism upon the conduct of public servants should 

\gainst the invidiousness of many who have con- be beneficial, but when their career is held up to 
tended that our territory is too extensive for one ridicule with the ostensible end and aim of cor- 
republic, we would recall the words of Mr. Madison : rupting the minds of the masses in order to weaken 
in the Federalist: “If novelties are to be shunned, | the ties that bind them to the government, then it 


lieve me, the most alarming o 


all novelties, the is time for men with nobler minds and aims to com- 
most wild of all projects, the most rash of all at- | manda halt. It is probably to such a state of affairs 
tempts, is that of rending us in pieces, in order to that the words of Montesquein may be applied with 
preserve our liberties and promote our happiness.” singular pertinency: ** The corruption of each gov- 
But so restive and mischievous has been the spirit ernment begins with that of the principle; the prin- 


of man, it may be stated as an axiom of history, ciple of democracy is complete, not only when the 
that | 


he who vilifies a system of government or es- | spirit of equality is extinct, but likewise when they 





ished authority, will often find abettors. If our fall into a spirit of extreme equality and when each 
federative system be the true one and sound at the citizen would fain be upon a level with those he 
core, the extent of the territory of the country will | has chosen to command him.” For then it is that 
be an advantage rather than a hindrance to its benefi- | the people incapable of bearing the very power they 
ent development and national power. So that the} have delegated, want to manage everything them- 
“novelties”’ referred to by Mr. Madison may now| selves; to debate for the senate, to execute for the 
be considered too chimerical to even excite a shadow | niagistrate, and to decide for the judges. Where 
of a shade of fear. While the inherent spirit of the this is the case, virtue and stability can no longer 
people is opposed to any theory of that character, | continue in a republic. More respect for the learned 
alter their experience of the century, the manifold | professions, more respect for the judiciary, more 
saleguards of our system against dangers of a like lesteem for officials in the legislative department of 
nature which might threaten, are sufficient to allay 


our government is necessary. 


| simi With our broad domain, our agricultural and ma- 


ar apprehensions. For if popular insurrec- 
tion break out in one State, the others are able to, terial wealth and resources, to conserve the grandeur 


quell it, and if abuses creep into one part, observes | of the Union, people have but to be faithful to the 


Montesquien, they are reformed by those that re-| government, faithful to their citizenship and faith- 
main sound. Thus the representative system, sym-|ful to themselves to enjoy the blessings their 
metrically and completely proportioned, is based | fathers wrought for them. 

upon the principle of checks and balances, a wheel Years ago, the revered Josiah Quincy (at the age 
within a wheel — sustaining its plan and operation. | of eighty-four) addressed to us an autograph letter 
While this is so it is needful that the vacillating ele- | containing these memorable words: “To promote 
ment in men be modified or checked for too fre- | either individual or general happiness, men should 
quently they change with every veering breeze; that | seek neither for themselves nor the public power — 
which prompts their action to-day, by a slight| but Virtue.” A sentiment worthy to be the endur- 
change in public affairs, reverses their action to-;ing motto of every lover of liberty. 

The Grecian states, composing the Amphyctionic 





morrow; they lack a firmness of purpose, a stability 


| federal republic that had existed, but their disinte- 
t0 & French history. When the Jacobins and Girondists! gration and ruin were the result of a want of v*-tue 
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in the people; a general distrust in the good faith of 
their public servants crept in, and poisoned the 
foundation pillars of the institution, and they fell. 

With us, all power inheres in the people, which 
furnishes us a cogent reason why we should be con- 
stantly on our guard against detractions of the kind 
and character mentioned, so that the government 
will be ennobled and enabled to perform its high 
and beneficent mission with dignity and honor. An- 
other source of evil seems to consist in our presiden 
tial elections occurring too often. If the period of 
election of president were fixed at six years and 
for one term only, we think it would conduce to 
commercial prosperity and to the conservation of 
the system. The chief magistrate would then 
doubtless be more independent—not so much 
bound by party affiliations—and would doubtless 
take a deeper interest in the discharge of his duty, 
as his ambition would naturally be to acquit himself 
with honor and satisfaction. One of the arguments 
put forth in the Federalist in favor of the four years’ 
term, instead of longer, was that it was not long 
enough to justify any alarm for the public liberty 
by usurpation of power or otherwise. But such 
fears, we apprehend, would not be entertained now 
that the government has passed the climacteric 
period of its history, and become securely anchored 
in the hearts of the people. 

But a source of danger which is apprehended is 
the perpetuation of party in power through fraud 
and corruption —the greatest calamity perhaps that 
could befall the country, for then would be sub- 
verted the cardinal principle upon which the rep- 
resentative system is based. Then would follow a 
destructive anarchy. The continuance of a party in 
authority under the free and honest voice of the 
people is quite another thing. That implies health 
and prosperity. Under our government, the virtue 
and patriotism which a party has evinced and dem- 
onstrated in years past, are forgotten so soon as that 
party becomes corrupt and its course of action in- 
imical to the best interests it should subserve; nor 
can it then expect longer to command respect or 
supremacy. The people of England, under 
Charles I, believed that their liberties were endan- 
gered, and so willingly sanctioned the course of 
Cromwell and welcomed him with loud acclaim as 
Protector, but so soon as they realized that he was 
unfaithful to his trust, they were as clamorous for 
and as ready to welcome Charles II, although they 
had reason to expect that he would conduct public 
affairs upon the same tyrannical principles that his 
ill-fated father had done. 

The presidential contest in this country in 1876, 
so close and exacting, and the outcome of it, meant 
more than simply determining a political race be- 
tween two parties; it meant that the people are 
watchful of their public servants and that faithfulness 
and capacity in administering the government shall 
be the standard and the test of deserved preferment 
and permanency. That contest taught all parties 
and peoples the country over a valuable lesson — 





that when any party becomes corrupted and syb. 
versive of noble ends, the regulator and cleanser 9} 
the turbid political stream —the ever-jealous ang 
watchful opposition — will demand an account of their 
stewardship; it will speak in thunder tones and de. 
mand a halt. 


And thus, as the planets are held jy 


their orbits by opposing forces, so the republican 
by the opposing elements 
The delicate hinge upon which the jp. 


system is made enduring 
of party. 
ternal peace of the country hung for months groy. 
ing out of the election of 1876 can but admonish the 
people and those in authority that they must purge 
and renovate the different departments of govern. 
ment of cankering elements and faithfully guard the 
people’s interest or be removed from power. Nor 
can any political electroplating so disguise the baser 
elements of a party that the scrutinizing and indig. 
nant voice of the public will not discover the evil. 


a eens 


CONVEYANCES IN FRAUD OF CREDITORS, 


By James McCase, of the Nebraska Bar. 


In 1558 Elizabeth ascended the throne. The 
century thus far had been marked by turbulence 
and had been mighty in men and in events on the 
continent and in England. In 1517 Luther had 
nailed his ninety-five theses to the church door of 
Wittenberg. Early in the century “The New 
Learning” had entered England, moving the peo- 
ple profoundly. Erasmus taught at Cambridge. 
On Cardinal Wolsey’s fall Sir Thomas More sue- 
ceeded him as lord chancellor. This man, 
ceded to be the first in ability in England, was 
the friend of Erasmus and great patron of that 
“ New Learning.” 


con- 


He had perished on the scai- 
fold; Lady Jane Grey and her associates had made 
their exit by the same bloody way; the supremacy 
of Rome had been repudiated under Henry VIII 
and reacknowledged under Mary. In the political, 
the social, the religious, the intellectual and the 
commercial life of the nation, there had been great 
agitation, resulting, as is always the case, in gross 
excesses by many, and in clearer views by some. 
Consequently reorganization was required to meet 
tne grevious evils confronting Elizabeth and her 
advisers. The currency 
vagrancy argricultural 
were being ousted from employment by the more 
profitable sheep industry and _ other 
forces; taking advantage of the generally-disturbed 
condition of the State, debtors, destitute of com 
mercial honor, were conveying their property t 
friends and relatives to evade payment of theif 
obligations. Accordingly, we find the early years 
of this reign rich in legislation (Reeves’ History 
of the English Law, vol. 5). 

In the thirteenth year of this reign (1570) was 
enacted that famous “caput 5,” which is common 
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preamble describes the condition that evoked the 
attention of parliament. “ For the Avoiding and 
Abolishing of feigned, covinous and fraudulent 
Gifts, Grants, Alienations, Convey- 
ances, Bonds, Suits, Judgments and Executions, as 
well of Lands and Tenements as of Goods and 
Chattels, more commonly used and practised in 
these Days than hath been seen or heard of here- 
not only to the Let or Hinder- 
the due Course and Execution of Law and 


Feoffments, 


tof re *x * 


ance of 
Justice, but also to the Overthrow of all true and 
plain Dealing, Bargaining and Chevisance between 
Man and Man, without 
or civil 


which no Commonwealth 
Society can be maintained or continued.” 

It then proceeds: ‘Be it therefore declared, or- 
dained and enacted * * * That all and every 
Feoffment, Gift, Grant, Alienation, Bargain, and 
Conveyance of Lands, Tenements, Hereditaments, 
Goods and Chattels, or of any of them, by Writ- 
otherwise * * * at 


ing or Time here- 


after to be had or made, to or for any Intent or 


any 


Purpose before declared and expressed, shall be 


from henceforth deemed and taken (only as against 


that Person or Persons, his or their Heirs, Suc 
cessors, Executors, Administrators, and Assigns, 
and every of them, whose Actions, Suits, Debts, 
Accounts, Damages, Penalties, Forfeitures, Heri- 


ots, Mortuaries and Reliefs, by such guileful, 


covinous or fraudulent Devices and Practices, as 


is aforesaid, shall or 


might be in 
disturbed, hindered, delayed or 


are, any Ways 
defrauded) to be 
clearly frustrate 
Effect; Considera- 
tion, expressing of Use, or any other Matter or 
Thing to the contrary notwithstanding.” 


and utterly void, and of none 


any Fretence, Colour, feigned 


The third section of the act denounced punish- 
ment of one-half year “ without Bail or Mainprise’ 
against all connected with such transaction, also 
a heavy forfeiture. Under this section arose the 
celebrated case of Twynne, who was prosecuted 
on criminal information the Star Chamber 
in 1601 (3 Co. 80b). Lord Coke there calls atten- 
tion to the fact that this statute was but declara- 
tory of the law; and in 1628, in his 
commentaries upon Littleton, wrote: “ Since Lit- 
tleton wrote, here is a good law made against 
fraudulent Feoffments, Gifts, Grants &c * * * 
for the exposition of which chapter, read the au- 
thorities quoted in the margent. And it is to be 
observed that the words of the said act of 13 Eliz. 


before 


common 


are (be it therefore declared, ordained and enacted) 
and, therefore, like cases and semblance mischief 
shall be taken within the remedy of this act by 
treason of this word (declared) whereby, it appear- 
eth that the law was before the making of this 
’ (p. 76a). This language he repeated, with 
» additions, at page 29o0b. 

1790, in Utterson v. Vernon 
530), Kenyon, Ch. J., said: “I forbear al- 
to and laying considerable stress upon the 
Geo. I (c. 31), 


3 Term Rep. 


cannot 


though it does not meet 


weieea 


137 
this very case. That act, after reciting that doubts 
had arisen whether bills, bonds, etc., payable at 
a future day could be proved under the commis- 
sion, enacted and declared that they might. Now, 
it is to be observed that the word ‘declare’ is al- 
ways inserted in acts of parliament with great cau- 
tion, and it does not occur in any other of the 
bankrupt laws. This, was declaratory 
of the common law; and the common law would, 
probably, have been held to apply to this case, as 


therefore, 


well as to those mentioned in the statute, if it had 
Said Lord 
Kennett (2 Cowp. 431 
{[1776]): “ The principles and rules of the common 
law, as now universally known and understood, are 
so strong in every shape that the common law 
would have attained every end proposed by the 
statutes (13 El. c. 5, and 27 El. c. 4). 


been clear what the common law was.” 
Mansfield, in Cadogan v. 


The former 
o. these statutes relates to creditors only; the lat- 
ter to purchasers. These statutes cannot receive 
too liberal a construction or be too much extended 
in suppression of fraud.” In the house of lords, in 
Rickards v. Attorney-General (12 Clark 
& Finnelly, 30, 42), Lord Campbell said: “I by no 
means accede to what was so positively alleged at 
the bar, that the statute of Elizabeth, for the first 
time, made a voluntary conveyance void, 
there is an 


1845, in 


where 
fraud on 
It has been alleged over and over again 
that that part of the statute is declaratory of the 
common law. There 


intention of committing 


creditors. 
can be no doubt it is so.” 
Said Lord Chancellor Lyndhurst: ‘ Express fraud 
will vitiate a deed at common law. 
with 


If a deed was 
object of defeating 
creditors, it would be a fraudulent act at common 
law, and would be sufficient to set aside the deed” 
(1d. p. 44). 

In the United States the courts generally have 
regarded the statute as but declaratory of the com- 
mon law. In view of a case that will be noticed 
below, the utterances upon this question of the 
Supreme Court of the United States are signifi- 
cant. For instance, in Baker v. Humphrey (101 
U. S. 494, 499), it was said: “ He said the object 
of the conveyance to him was to protect the prop- 
erty against a creditor of Sammon’s. If such were 
the fact, the deed was declared void by the statute 
of Michigan fraudulent conveyances (2 
Comp. [Laws of Mich.], 146), and it was made so 
by the common law. The aid of the statute was 
not necessary to this result (Clements v. Moore, 6 
Wall. 299). Nothing, therefore, the 
deed to Chapman’s grantee.” 


executed the express 


against 


passed by 


If the statute is no more than declaratory, it 
adds nothing to the law, except clearness of state- 
ment, yet, despite the fact that the United States 
Court, Hamilton v. Russell (1 
309), declared the statute 
declaratory only. It said in McClellen v. 
Pyeatt (32 U. S. App. 104, 107; 14 C. C. A. 140; 
66 Fed. Rep. 643), Sanborn, J., 


Supreme 
Cranch, 


since 
has_ steadily 


was 


speaking for the 
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court: “On May 2, 1890, then, for the first time in 
the Indian Territory, the law declares that a volun- 
tary conveyance by a debtor to delay or defraud 
his creditors ‘shall be void.’ In the absence of 
such a statute it was perfectly competent for an 
insolvent debtor to give his property to his wife 
or to his friend, and thus to deprive his creditors 
of an opportunity to enforce the collection of their 
claims from any of his property upon which they 
had fastened no liens. The debtor’s right of dis- 
position was unrestricted in this respect, and it was 
undoubtedly the frauds that this condition of the 
law permitted, that originally induced the enact- 
ment of the statute, 13 Elizabeth, in England, and 
the adoption of the provisions of that statute in 
the various States of this nation.” How fraud 
could be committed in strictly exercising a legal 
right is not explained. Without noticing the argu- 
ment in detail, however, very clear it is that either 
the Supreme Court or the Court of Appeals of the 
Eighth Circuit has made an egregious blunder in 
legal history. But examination of the question on 
principle makes it evident what the law must have 
been. 

The debtor is under duty to pay; the creditor 
has, then, the correlative right to have that duty 
performed; the law’s remedies are the means fur- 
nished by the State to coerce that performance; 
that coercion was effected by seizure of the debtor’s 
person, of his property or of both; it was the legal 
right of the creditor to use this process; it was, 
therefore, the duty of the debtor to submit to it. 
It, therefore, comes to this: may one, to avoid per- 
formance of a legal duty and for the purpose of 
defeating another in the exercise of a legal right, 
convey his property that would otherwise be liable 
to seizure to one participating in that intent? Or, 
if the conveyance is a voluntary one, may he, to 
accomplish the above-named purposes, give his 
property away, thus frustrating the efforts of the 
State to compel performance of his duty? In any 
society, however primitive, is enforcement of law 
dependent upon the will of the delinquent? We 
have in such case effort, wrongfully to alter the 
rights of the creditor by circumvention, the sec- 
ond branch of fraud of Mr. Bigelow (Bigelow on 
Fraud, vol. 1, p. 5). The statute specifically de- 
clares such conduct to be “to the let or hinder- 
ance to the due course and execution of law and 
justice;”’ could it then ever have been legal? 

It will be observed that the statute explicitly de- 
clares that a fraudulent conveyance “is to be 
deemed and taken” only as to the person it might 
defraud to be clearly and utterly void, frustrate and 
of none effect. “The conveyance is, then, good 
as to all the world, save creditors; so says the 
statute and no amplification of statement could 
make the meaning plainer. The same conclusion 
is reached on principle. 

The creditor has no interests in the property 
of his debtor and no lien upon it. 


His seizure of ' 


it would be a wanton trespass, and remedy woul 
lie accordingly. He can disturb that property only 
through and by judicial process, enforcing thereby 
the obligation of the debtor to pay. The credit. 
or’s right, then, is that such process shall remaiy 
unobstructed —that and no more. That and nm 
more this statute effects, leaving the transfer vali 
as to all the world, save creditors only. 
have seen, the statute explicitly says so. Every 
the affirms this and the 
overwhelming weight of judicial authority sustains 
it. Yet, by many this simple doctrine is not under. 
It is sometimes said that the reason the 


As we 


text-writer on subject 


stood. 
grantor cannot recover his property is his turpi- 
tude. True, that is a sufficient reason, but not the 
real one, and the false premise leads to error. As 
suming that to be the correct reason, the trans. 
action is confused with what Mr. Bigelow (vol. 1, 
p. 5, et seg. of his work on Fraud) designates a 
the first class of frauds —i. e., 
tion to alter another’s rights. 

the the 


endeavor by decep- 
In such case, where 
inducement to the contract, the 
injured party may, by rescission, end it. But fraud 
against creditors is what is called by this author 


fraud is 


endeavor by circumvention to alter the rights of 
another, i. e., a third party. In such a case, re 
scisson has no place. The creditor cannot exercise 
it, for he is without privity in the fraudulent con- 
tract; nor is there need, for the statute makes the 
transaction void as to process issued at his in- 
stance and by process only can he touch the prop- 
erty of his debtor. Now, upon what principle can 


the grantor rescind. He was not led by fraud, but 


by wickedness, to execution of the transfer. Were 
the i 


transaction a gift, being executed, the title 
the Does 
the grantor’s evil purpose confer a legal right that 
would be denied, had he been honest? 


would, by ransfer, irrevocably pass. 


In Carll v. Emery (148 Mass. 32; 12 Am. St. Rep 
515), plaintiffs indorsed certain checks to the 
fendants under an agreement that when collected 
the proceeds should be accounted for to plaintiffs 


iff. It may be suspected that the defendants had 
heard of the doctrine potior est conditio defendeniis, 
as applied to such cases. At all events, they de 
clined to account. The plaintiffs thereupon went 
into insolvency, and, to secure the money requisite 
to effect compromise with their creditors, assigned 
to one Chase, as collateral security for loan o 
such sum, their claim against the defendants. 
Plaintiffs then brought suit to enforce that ac 
counting, and it was sustained upon the ground, 
as we are told, that when the fraudulent grantor 
recedes from the transaction his fellow-conspiratot 
must cease his evil doing. Why? We are not 
told. How could we be told? Mr. Freeman well 
says, in his note to this case (12 Am. St. Rep. 515 
517): “It seems difficult to reconcile the principal 
case with the current of authority on the same 
subject. There is no doubt that, as a general rule, 


mon' 
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— 
a fraudulent conveyance or contract is valid be 
tween the parties thereto and that neither can urge 
his fraud as a means or ground of escape from his 
own solemn deed or act.” 

Yet, 13 5 is common law in that com 
monwealth (Drake v. Rice, 130 Mass. 410), and it 
has been repeatedly held by that court that a fraud 
ulent conveyance is good as to the world, save 
creditors only, and that a note executed to the 
grantor for the 


Eliz. c. 


fraudulent fraudulently-conveyed 


property must be paid. 
James McCase. 
Omaua, NesB., March, toot. 
—_ —_ & —_——_ 
THE JUDICIARY OF AMERICA. 
Following is the text of the address delivered by 
Justice P B. the 
3ar 


“The 


ciation of 


McLennan in response to toast 
the the \sso- 
Rochester at the Genesee Valley Club, 
in celebration of John Marshall Day: 


Judiciary,” at dinner of 


Mr. President and Members of the Rochester Bar: 
I wish to express my thanks to the Bar Asso- 
of the City of Rochester for having invited 
subject of such 
the 
s been closely interwoven with the 


all 


speak at this time 


upon a 


one which has engaged best 


general interest, 


and ha 
success or failure of 


Judiciary.’ 


governments, “ The 


appreciate the honor; only regret my 
that 
court of 


and 
the 
member did 


justice to the theme, one 


qualified to speak for 
the honor to be a not 
consent to perform the task. 

In the 


earlier history of the 


1 


race discharge of 


function, as now understood, was un 


or was not considered of supreme import- 
that 
overruling 
cognizance of and directed all things; 


It was then generally believed an 


ever-present, all-wise, invisible and 


power took 
that the final solution of any question was attribu 
and that the judge, so called, 
the instrument to declare or record the 
settled by 
casting of lots or other chance devices; 


to such power, 
was merely 
result. Controversies 


battle, the 


were wager of 
what there was of the judicial function was dis 
charged by umpiring the fight, throwing the dice 
or supervising the working of such other devices. 
Still later, the judge was regarded as the mouth- 
piece of the sovereign; as existing only for the 
purpose of expressing in appropriate language the 
toyal will or decree. Less than 300 years ago the 
erudite removed from because, 
when ‘if in the future he would delay a 
case at the king’s order,” replied: “I will do what 
becomes me as a judge.” 


Coke was office 


asked 


Then, and for many years before, the sturdy good 
sense and firm insistence of the English people 
compelled proper decision in the main, but, as a 
Principle, judicial independence was not recognized. 
Under such a system the greatest jurists were de- 


veloped; also as a result the ermine was disgraced 
by Bacon, Jefferies and others hardly less noted 
for judicial wickedness. 

By force of the personal character, great learn- 
ing and high integrity of individual judges, the 
jurisprudence of all periods of civilization has been 
illumined and therefrom has been gathered the rich 
heritage of our profession. But such examples only 
emphasize and bring into greater prominence the 
wrong and injustice done, the misery caused, civili- 
all the 


brought about by the inefficient, corrupt and sub- 


zations handicapped, through centuries, 
servient judge, and resulting chiefly because free- 
dom of decision was denied. 


Che the 


secure his 


on the individual to 


rights by 


struggle 
and protect 
commenced at the 


uninterrupted persistency, 


part of 
peaceful means 


very dawn of civilization, has 


continued with and in 
the success or failure of the effort may be read the 
progress of the race. When such object shall have 
been fully attained the millennium will be at hand. 
No ground leading to such goal can be gained or 
permanently held, except through an honest, able 
and independent judiciary. 

Judicial independence was first recognized as a 
principle in government by 
federal C then, 


judiciary was declared t 


the adoption of the 
the first the 
be a co-ordinate branch 
of government, of equal dignity with the executive 
and 


onstitution; for time, 


for its com- 
plete emancipation, and the dream of the philoso- 
pher thought to The 
establishment of the Supreme Court of the United 
States was truly said to have been 


legislative. Provision was made 


was have been realized. 


“the crowning 
marvel of*the wonders wrought by the statesman- 
America.” 


ship of It was the grandest conception 


of the Constitution. Substantially the same prin- 


ciple was incorporated into the organic law of all 
the States, yet, notwithstanding, judicial independ 
ence The 


great expounders of the Constitu- 


not thereby secured. 
the 
the 
the 
government. 
The 


starve or 


was necessarily 
wisdom of 
tion, and good sense of a patriotic people, 


vitalized principle and made it a force in 


legislature has always had the power to 
cripple the judiciary, the executive to 
ignore its mandates, and refuse to carry them into 
execution. The judiciary, as such, has no purse 
and has no sword. That it has been able to resist 
any substantial encroachment by the legislative and 
to command the aid of the executive branch of the 
government during the first century of our exist- 
due to the Constitution of the 
United States, and of the several States, which so 
admirably define its powers, and to the fact that 
the delegation of such power is approved and 
jealously guarded by the good sense of an intelli- 
gent people. Without the latter the former would 
be as a rope of sand. 

True judicial independence may be defined to be 
a thorough mastery by the judge of the facts and 


of the principles of law involved in any case, anda 


ence as a nation is 
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decision in accordance with the law and recognized 
principles of equity, uninfluenced by any other con- 
sideration. The judicial function thus discharged 
represents the highest, proudest and most noble 
exercise of the intellectual facu'ty, arouses the 
purest enthusiasm of which the soul is capable, and 
commands the approval of all right-thinking men. 

Sloth, ignorance or stubbornness are no part of 
independence. They are rather the attributes of the 
A wrong decision, the result of indolence 
or inattention to duty, is in no manner improved 
because honestly made. 


slave. 


A judgment which is the 
ignorance is harmful, the 
the embodiment of 
or failure to listen, weigh 


product of although 


judge may believe it to be 
wisdom. Stubbornness 
and be convinced, may result in a decision as pro- 
ductive of injury as one prompted by base or vicious 
All are abhorrent to and inconsistent with 


true judicial independence. 


motives. 


The emblem of justice expresses it: Beautiful, in- 
telligent, vigorous, the strong arm extended, hold- 
ing the scales evenly, blinded, oblivious to result, 
save that the law be declared and equity done in 
accordance with recognized principles. 

I am led to inquire whether the judiciary, as thus 
symbolized, is, at the beginning of the twentieth 
century, as vigorous, untrammeled and independent 
as at other periods of No direct 
answer can be made. If it were not thus independ- 
ent, no statistics are obtainable to prove the fact. 


our history. 


Known cases of judicial subservience or decisions 
rendered through improper motives have fortunately 
been so rare during our national existence as to 
afford no useful comparison. Ever since the great 
judicial ship, made ready by the founders of the 
republic, set sail occasionally one of the crew has 


proved unworthy, and has been swallowed up in the , 


sea of oblivion; no buoy to mark the spot; no 
friend or even foe will recite the story, except with 
bated breath, then to shun. 
The rest have proved worthy; a few great; all faith- 


and only warn and 
ful; have patiently explored, investigated, weighed 
and sifted and builded a barrier better calculated, 
upon the whole, to protect the individual in life, 
liberty and the pursuit of happiness, than any other 
achievements 


devised by human which 


make the heart of the most humble votary of the 


agency; 


law glow with pride and enthusiasm. 

We the right, 
duty —to ask whether the tendency of the social 
and political life of to-day is such as to obstruct 
or change the current, which has ever borne the 
judicial ship into a safe and friendly harbor. 

Year by year the struggle between capital and 
labor, wealth and poverty, is becoming 
more acute. The persistent, quiet, yet 
persuasive, requests of the one and the loud and 


have however — yea, it is our 


between 
and more 


clamorous demands of the other are being con- 
stantly forced upon our attention. It is said that 
in the legislative branch of the government heed 
is given to such requests or demands in proportion 


as they represent votes, and that even in the execu- 


——ee 
tive branch the fact is occasionally taken into ¢gp. 
sideration, before a given problem is solved. | 
such influences shall reach and have weight with 
the judiciary its independence will be gone. 

Chief Justice Jay said, and the remark applies tj 
every judge of every court in this country: “Th 
office of the Chief Justice should be as independey 
of the inconstancy of the people as it is of the wij 
of a president.” The Constitutions, national an 
State, were adopted and the whole body of th 
statute law was enacted for the protection of th 
lives, liberty and property of all the people, the rich 
and poor alike, and they should be _interpretej 
with unerring impartiality. In the eye of the lay 
the property of a great corporation, no matter hoy 
great, is as sacred as that of the humblest citizep 
and its liberty of action, within the limits prescribe 
its charter, should unrestrained. The 
judicial decree which improperly takes from it a far. 
thing of its property, or interferes in the slighteg 
degree with the proper exercise of its corporate 


by be as 


rights is as productive of injury to the body politi 
as if thereby the poor man had been unjustly r. 
from freehold. If 
result of public clamor, no matter how loud or long 


moved his such decree be the 
continued, judicial independence to that extent wil 
vanish and the usefulness of the judge making it 
impaired. 


The 


music to 


the 
done, 


commendation of people is, indeed 
the * Well thou 
faithful servant,’ brings joy and inspiration to the 
judge, as it did to the servant of the parable nine- 
But 


decision is 


ear. gor rd an 


the words must not 
the expectatior 
the result. The 
applause of the populace must, indeed, fall as 3 


teen hundred years ago. 


be heard until made; 


of approval must not influence 
leaden sound upon the ear of the judge whose de 
cision does not satisfy his own inner consciousness 

Under our political system the leader, sometimes 
called the “ boss,”’ would seem to be a_ necessity 
the policy of the party, its candidates and their off- 
cial action, if elected, is largely determined or 
least announced by him. The wisdom or desirabil- 
ity of such a system, as applied to offices purelj 
political, cannot properly be discussed at this time 
but as applied to the selection of members of the 
judiciary, it should receive earnest consideration 
upon occasions like this. 

It is undoubtedly true, and for a long period 0! 
has been, that the 


judicial honors must have the aid and support 0 


years successful aspirant 

those influential in the councils of his party. In 
deed, some of the greatest jurists of our time 
through their effort that of theif 
friends, would have been utterly powerless to reat! 
the goal, save for the timely help of the politiciat 
Nor is this strange; the party machinery for the 
nomination and election of a judge is the same 

for the member of assembly, senator or congress 


individual or 


y *t ah 
No harm can result from the system, tf tf 
If he is no 


the people have the remedy in their own hands; ® 


man. 
leader is wise, patriotic and honest. 


_ 
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deposed; but in the meantime the direst 
follow. 


may be 
may ele- 


to the bench; dishonor given a seat in the 


results Incompetency may be 
vated 
temple of justice, and the basest elements in human 
nature lothed in the splendor of the ermine. 
Upo1 


to the 


the whole, the elective system, as applied 
udiciary, has been satisfactory. 
the 


Certainly 


the tendency of times would not warrant a 


to the appointive system, with the hope of 
securing better ranks. 


chang¢ 
But there should be a long 


tenure of office — twenty-one years, as in Pennsyl- 


yania, or until the age limit is 


sufficient 
compensation to attract the ablest lawyers, and no 


reached; 


re-election. Thus the judge would be removed, as 


far as possible, from temptation, secured against 
interference by either of the other branches of the 
government, the influence of public clamor and the 
blandishments of the rich and powerful. 

Two years ago the public mind was filled with 
dismay, genuine alarm was caused because a party 
New York 


decree — inexorable — that 


“boss"’ in the great city of assumed 


to issue a able, 


honest and faithful judge should cease to perform 


an 


the judicial function for no other reason than that 
he dared to be independent and refused to be sub- 
servient. The fact that another, equally or more 
able, was selected to take his place, in no manner 
relieves the situation. A system which makes such 
a result possible, if long continued, will make ju- 
dicial independence a by-word, and inaugurate a 
judicial vassalage more dangerous to the State and 
subversive of the rights of the individual, than any 
which has existed in modern times. If such power 
is reposed in the individual, without even the chas- 
tening influence of official responsibility, what signi 
fies the Constitution or the bulwarks of the law? 
The illustration is pronounced and emphasizes the 
danger to be apprehended from the insidious influ- 
ence, no matter how closely veiled. of favor 
extended by the party leader through the nomina- 
tion, preferment or promotion of a judge, or of pun- 
ishment decreed or support withheld because of his 
independence. No one suspects that decisions have 
been or are bought or sold; but does the desire to 
please, or the fear of giving offense to some one 
with power to reward or punish, incline the judge 
to strike the bandage from the eyes, so that he 


may see which descends? If 


so, we are surely retracing the steps which led to the 


side of the balance 
Tweed revolution, and which consigned to oblivion 
Barnard and Cardoza. 

Political properly 


sought and received by the aspirant for judicial 


influence and aid may be 
honors, but only upon condition absolute that re- 
turn shall not be expected or made in judicial coin. 
A great politician and statesman once said to a 
young judge who was endeavoring to express his 
thanks for rendered: “ You can only 
thank me, sir, by making of yourself the best, 
ablest and most independent judge of which you 
are capable.” 


assistance 


The remedy for the evil suggested, if it exists, 


; Stop it. 


is the selection of leaders who are honest and patri- 


otic, with such high aims and notions of the fitness 
of things as will lead them to spurn the fawning 
judge or cringing tool. If this be impossible, then 
let there be created in the great legal profession 
a sentiment potent than any 
law, which will lead its worthy votaries to reject 
all offers of judicial honors, 


stronger and more 


no matter how attrac- 
tive, which do not involve absolute independence 
and freedom of action. 
of the 


Let them say, in the words 
Psalmist: ‘I had rather be a doorkeeper in 
the house of my God than a dweller in the tents of 
wickedness.” 

The judiciary cannot long continue independent, 
unless it has a consciousness of strength, strength 
born of the confidence and affection of the people; 
therefore, the semblance of, as well as actual servil- 
“My 
political conduct in nominations (to the judiciary) 


ity, must be avoided. Washington said: 


even if I were unintluenced by principle, must be 
exceedingly circumspect and proof against unjust 


criticism, for the eyes of Argus are upon me, and 


no slip will be passed unnoticed that can be im- 


proved into a supposed partiality for friends or 


relatives.” 

To the political and 
judicial function by the same individual, at the same 
time, is The judge should 
to exercise political influence, and 


my mind the exercise of 


utterly incompatible. 
cease have or 
thus cease to be regarded as a desirable political 
ally by the attend 
political conventions, to direct party management, 
or to control 


party leader; should cease to 
not 
If we may assume that such 
political activity would not influence the decision 
still I quite as emphatically, 


Thousands of honest men in every locality 


legislative or executive action 


affecting the judiciary. 


of a judge, would say, 


will fail to believe that a decision made by a judge 
thus engaged, no matter how well fortified by prece- 


dent, was not influenced by considerations, the out- 


growth or result of his political relations or 


obligations. A judge, like Caesar’s wife, must be 


above suspicion. 

Can you imagine Jay, Marshall or Story laying 
aside their robes of office, engaging in the settlement 
by political means of some question of State sover- 
eignty, and, failing in that, again donning their 
gowns and solemnly deciding the question by virtue 
of their office? 

Ability is essential to independence. Only the 
strong can answer the king as did Coke: “I will do 
what becomes me as a Broad 


judge.” learning, 


high character and noble manhood have been, in 
the main, distinctive qualities of the American judge. 
Marshall, Story, 
Taney, Chase, Waite and others equally great, while 
every page of our history as a State is illuminated 
by such names as Kent, Walworth, Denio, Com- 
stock, Seldens, Grover, Danforth, Ruger, Andrews, 
Finch and Earl. In later years has there been a 
tendency to put mediocrity — good men but weak — 


in the place of those giants? 


In the national galaxy are Jay, 





142 THE ALBANY 


LAW JOURNAL. 





I have sometimes tried to imagine some of us 
justices of the Supreme Court wrestling with and 
trying to settle the great questions, the solution of 
which formed the life work of the men. Unfortu- 
nately for us— fortunately for the people — such 
attempt will not proceed beyond the imaginative 
period. If there is a tendency to elevate incom- 
petency to the bench, you members of the profes- 
sion can correct it; your united frown will effectually 
smother the misguided ambition of some second- 
class or unworthy lawyer seeking judicial honors. 
It will be ertcouraged, however, and you must not 
complain if one-half of your number are willing 
to help such aspirant, on the ground that he is a 
good fellow; that he has not much business and 
needs the job; that he is influential in politics and 
can help in return, or for some other kindred rea- 
son. Occasionally we have seen learning, ability, 
high character and judicial qualities pushed aside, 
and instead mediocrity placed upon the bench and 
have wondered; but in every instance, upon investi- 
gation, have found that the result was only made 
possible because of the active aid or indifference 
of a goodly number of the legal profession. 

The observance of proper methods in the admin- 
istration of justice is equally important. 
made without investigation or apparent considera- 


A decision 
tion seldom commands respect. However wise or 
experienced the judge, it is safe, as a rule, to assume 
that even the most humble lawyer may throw some 
light upon a case of which he has made a special 
and exhaustive study. Patience to listen, consider 
and weigh is usually rewarded by a decision more 
nearly correct. At all events, the litigant is en- 
titled to have his counsel heard by the judge, and 
in that manner confidence in the judiciary, one of 
the prime essentials, is more easily secured and 
retained. 

Chief Justice Marshall, who by his great learn- 
ing and judicial himself a 
monument as enduring as time, during the thirty- 


qualities, erected to 
four years which he occupied his high office, wrote 
upon an average less than fourteen opinions annu- 
ally; he never wrote to exceed twenty-six in a 
single year, and as few as six. Story’s average 
was less than eight. Chancellor Kent and other 
of the great jurists who followed him and whose 
fame will be enduring, wrote but little more. 
Those men did listen, did investigate, search and 
weigh, with the result that their names have gone 
into history as the great expounders of the law. 
The judge of to-day crowds the reports with from 
seventy-five to one hundred of his opinions annu- 
ally, with the result, I fear, that we will not be 
known in history as useful expounders of anything. 
But it is said that the volume of legal business 
is now so great that it is impossible for the judge 
to act with the deliberation which formerly pre- 
vailed; that he has not the time to be sure ‘that he 
is right. When we consider the great increase in 
the judicial force of this State, nearly 400 men 
discharging judicial functions, in addition to the 


police justices and justices of the peace, I doubt j 
it will be found that there has been a proportionate 
increase in the volume of litigation, but that the 
congested condition of our calendars, the greg 
number of cases stumbled upon the courts annually 
for decision and redecision, is largely due to the 
want of industry or efficiency on the part of some 
judicial officers, or to the faulty methods eniployed 
in the administration of justice. 
inattentive judge at the circuit may congest a 
calendar, in spite of the known industry and faith- 
fulness of 


One indolent or 


his associates. One or two competent 
judges at isi prius can furnish business jor an 
appellate court of five; and in turn a weak Appel 
late Division can easily keep the court of last resor 
employed in correcting its errors. 

A large percentage of the cases brought in the 
Supreme Courts, and in turn taken to the appellate 
courts, involving, as they do, only a few dollars, 
and no new principle of law, should have been 
finally disposed of by a justice of the peace, or, at 
least, by the County Court. To bring about such 
a result is not necessary, and it would be unwise to 
pass a law denying to a plaintiff the selection ofa 
forum. It would be readily brought about by the 
election in each town of justices of the peace who 
are honest and capable, and in whom their neighbors 
have confidence. Certainly, if, in addition, the law- 
yers would advise their clients to submit their minor 
controversies to such inferior courts, the problem 
would be solved. 

In a town in my own county an able, honest and 
faithful lawyer has held the office of justice of the 
peace for years; he has the entire confidence of his 
neighbors, and has settled their petty differences 
so satisiactorily that it is rare that a case of which 
he has jurisdiction is brought in the Supreme Court 
In an adjoining town, with its full complement oi 
justices of the peace, all the disputes of the inhabit 
ants arising from dog fights, man fights, horse trades, 
or over the servant girl’s services, are brought to 
the Supreme Court 
necessarily involves 


for adjustment; all of which 
great expense to the people 
as a whole, and to the litigant in particular, whether 
successful or otherwise; detracts from the dignity 
of the Supreme Court, and is not conducive to 
judicial greatness. 

In many of the County Courts of the State there 
is a large calendar of civil cases. In others the 
labors of the county judge — frequently because of 
his incompetency — are confined almost exclusivel) 
to criminal matters. If the legal profession will 
insist that such office be filled by honest, capable 
and popular lawyers, much more civil business wil 
be disposed of in the County Courts quite as satis 
factorily, and the Supreme Court will be relieved tt 
that extent. I would abolish the fee bill, if neces 
sary, at least, to the extent of preventing a successful 
plaintiff from recovering costs in an action brought 
in the Supreme Court, of which a justice of the 
peace had jurisdiction. I would cease to make the 
great Supreme Court of the State of New York am 


lay 
and 
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—— 
instrument- by which to wring from a misguided 
suitor costs, for the benefit of the legal profession, 
in double the amount of the claim adjusted. 

In my opinion, no law upon the statute book has 
been more productive of wrong and injustice than 
that which enables a plaintiff to bring a defendant 
court of record, at to 
demand, and, if successful, recover in addi- 


into a will, 
trivial 
tion a 
the original claim is insignificant. 


answer some 
large bill of costs, in comparison with which 
The only alter- 
native for such defendant is to pay, perchance an 
unjust demand, or the 
farm or little business swallowed up in costs. 


run hazard of having the 


not a high-toned or dignified business, and 
Supreme Court to it. 
Controversies involving small amounts should be 


settled in the old-fashioned way, in the neighbors’ 


should cease to be a party 


court, and it should not be possible to allure parties 
the 
enabling a lawyer to recover a bill of costs. 


into a court of record, solely for purpose of 

When the justices of the peace and other inferior 
courts shall again perform their proper functions, 
the functions intended by the Constitution, the jus 
tices of the Supreme Court, if reasonably diligent, 
the 
dignity and ability, 


them with 
and may aspire to render a 
which 


can dispose of work coming to 


decision sometimes may be denominated 
great. 

[he methods employed in conducting litigation 
are not always conducive to the development of the 
essential qualities of a great judge. Delay, techni- 
calities and indirectness would seem to be fostered 
and encouraged by many provisions of the statutes, 
and especially by some decisions which have ac- 
quired the force of statute law. The selection of a 
jury in an important case has come to be the work 
of days and often of weeks, practically only limited 
by the counsel. The individual 


called upon to serve in the State in that capacity 


will of who is 
must be prepared to pass an ordeal quite sufficient 
He must 
lay bare to the public gaze his entire life, his social 


to appall the most desperate criminal. 


and family relations; declare his notion about relig- 
ion, politics and war; indicate his views upon the 
social, moral, scientific and economic. questions of 
the day, and after hours thus spent he is informed 
that because of his answer to the first question, to 
wit, that he is acquainted with the defendant's cou- 
sin, uncle or aunt, his services as a juror are not 
desired; the judge must gravely supervise and super- 
imtend the farce, conscious that any curtailment of 
the examination will probably result in the reversal 
of any judgment finally 
When the stage of 
reached the plot deepens. 


entered in the case. 


giving evidence is finally 


Numberless questions are 


asked to confuse, not to enlighten; issues of only 


slight importance are given prominence; facts which 
are not to be disputed, but finally admitted, are 
combated with persistency. 
of months, 


At the end, perchance, 
when the evidence is closed, it becomes 
the duty of the judge to gather from the mass the 
important facts and recite them to the jury, which, 


as a rule, can be done accurately and in detail in 
an hour or littlhe more. When the trial is finally 
ended everyone connected with it, and the public, 
as well, realizes that much valuable time has been 
wasted; the faithful judge appreciates that confi- 
dence in the administration of justice has been im- 
paired; that the judicial qualities been 
clouded and obscured. When truly great lawyers 
are either different the 
The pertinent facts in the possession of 


have 


engaged upon side, how 
procedure. 
each are presented in the most direct and concise 
manner; only important issues are litigated; only 
material facts are controverted; a result more satis- 
factory is reached, and in one-tenth of the time. 
Records are constantly being brought to the ap- 
pellate courts 


One 


which illustrate the two extremes. 


evidence, 
which has no bearing upon any of the questions 


containing hundreds of pages of 
involved, yet all of which must be read, examined 
and digested. Included within the other is only 
such matter as is necessary to present the precise 
question which it is sought to review. 

The evils of unnecessarily long and protracted 
trials, resulting from such methods of presentation, 
the voluminous records upon appeal, only a tithe 
of which are pertinent to any question involved, 
are due to imperfect or unwise legislation, to de- 
cisions respected and followed only because of their 
antiquity, to the incapacity of attorneys, or their 
willingness to resort to the technicalities of the law, 
in an attempt to hinder, delay and defeat justice. 

The trial of three men upon a charge of murder 
in the first degree, which has recently taken place 
in a sister State, should furnish food for reflection 
to the law-makers, 
judiciary of our State. 


the legal profession and the 

A horrible crime perpetrated 
by three men prominent in the business and social 
life of a great city; ample means and influence by 
which to command the services of the ablest coun- 
sel: indicted, tried and convicted almost within a 
month; a jury selected within an hour; the essen- 
tial facts presented, conviction had and the trial 
concluded in five days; conducted with a strong and 
master hand, and yet so fair that no review will be 
sought. It is safe to say that to bring the perpe- 
trators of such a crime to justice in any county in 
this State, and finally close the chapter in the courts, 
the 
county 


and 
which 


would be work of would entail 


would cause 


years, 
upon the an expense 
many of the inhabitants to regret that the guilty 
parties had been apprehended. Such methods tend 
to hinder and dwarf the development of the highest 
judicial qualities; compel the judge to give attention 
rather than to the solution 
administration 
of justice into disrepute; withdraw from the magis- 
trate the support and confidence of the people, and 
trench upon the independence, usefulness and 
dignity of the judiciary. 

Again, the remedy is in the hands of the lawyers; 
Water 


to immaterial details, 


of important questions; bring the 


as they shall unitedly will, so must it be. 
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cannot rise higher than its source, but to such a 
point it must go. 

I have sought to point out some of the influences 
which may tend impair the usefulness and 
strength of the judiciary, detract from its grandeur 
and power for good. Even if the standard be low- 
ered a little for a time the ship is safe. 


to 


The great 
pilots of the past have marked the place of every 
rock and shoal; the legal profession, strong, honest 
and patriotic, may seize the helm at will and compel 
a course approved by them; a course which shall 
symbolize the profoundest thought and loftiest as- 
pirations of the new century. 

Perchance I have considered my theme too seri- 
ously; magnified or misinterpreted the signs; have 
spoken too earnestly; but I love my office; a con- 
templation of its powers and responsibilities thrills 
my whole being; humility and pride strive for the 
mastery, and thus I have been led not to hide my 
fears or fail to express my admiration. If I shall 
have awakened an interest, ever so little, in those 
matters which seem to me thus important, I shall 
feel that the tax imposed upon your patience has 
not been wholly in vain, and will conclude by thank- 
ing you for the kind attention with which you have 
honored me. 

—_—- + -——— 


THE LAW OF NEGLIGENCE 


As DoctrRINE OF Res IpsaA 
Loguitor, DISTINGUISHED FROM LIABILITY FOR 
InyuRIES SUSTAINED UNDER CONDITIONS SIMILAR 
TO THOSE PREVAILING IN THE CASE OF THOMAS V. 
WINCHESTER. 


EXPRESSED IN THE 


HE psychological distinctions indulged in by 
the different theorists in treating of the con- 
ceptions of the law of negligence from a standpoint 
of jurisprudence, pure and simple, have never been 
of much practical utility to the practicing lawyer 
when studying for a “ brief.””, The eminent authori- 
ties on the science of law seem to be always labor- 
ing under a predominating desire to find a logical 
or an ethical reason for every legal proposition ever 
enunciated. There is nothing a priori legally un- 
sound in this laudable ambition of the jurists. The 
only censurable feature of the perhaps somewhat 
Quixotic aim is the perambulations from strict law 
to which the practice inspires. 

It is becoming quite a custom to hear the expres- 
sion “ Law is one thing, ethics another.” Origin- 
ally this perversion of a partial truth was generally 
uttered with demoralizing effect by some patronizing 
“practical” lawyer to 
method in legal doctrines. 


scientific 
The expression so com- 


aspirants after 
monly in use, a mere catch-phrase, is apparently 
intended as a crusher of all argument, and purports 
to stamp the unfortunate to whom it is addressed, 
or, rather, at whose benighted head it is leveled, as 
a mere novice in the mazy realms of law procedure. 
It seems to stamp the individual who quotes it as 
a profound and accomplished expert in matters of 


practice, and, at any rate, it serves as a cloak 
huge deal of ignorance. 
necessarily impractical in 


Now, there is notl 
plans tending towar 


systematization of juristic concepts, so long as 


| the 
their 
objective is accuracy in legal expression, and 
simply instruments of academic distinctions. 


not 


The truth is that writers on jurisprudence do 
sometimes, in their search after logical or ethic; 
foundation for legal doctrine, tax the flight of 
most liberal imagination, and since they have 
always been unsuccessful in disinterring the rig) 
reason from the debris of historical data and legal 
pedantry, they have unwittingly given considerable 
encouragement to the scoffers at a science of lay 
It is natural that in an age of commercialism the 
law to lawyers should represent one of the avenues 
to that highly-coveted end, wealth. To many layw- 
yers it is probably and naturally enough regarded 
not as a great system — highly intricate — of human 
liberties. Enough of this dictum sort of preface 
however, let us take up the subject in hand. 

The resemblance of the English law to the Roman 
law under the Lex Aquillia, in the theory of indemni- 
fication for injuries suffered through negligence, 
suggests also more than an accidental likeness of 
the two systems of jurisprudence in that class of 
cases conveniently expressed under the title “‘ Dut es 
of insuring safety”’ (it is well to premise that this 
latter class of cases, by the trend of the soundest 
modern decisions, is being distinctly differentiated, 
even isolated, from any theory of negligence. The 
remote connection between the conception, liability 
for negligence —a negative sanction — and liability 
under the doctrine of insurers of safety — a positive 
obligation — renders this imperative). At 
common law, as Pollock points out (* page 407, and 


course 
cases there cited), the word “ cattle’ implied more 
than one species of domestic beasts, where the 
owner was held liable for damage committed by 
such animals, and regardless of whether the owner 
exercised due care in their confinement. Heineccius, 
although a layman, is entitled to our confidence 
when he points out that the Roman conception 
* pecus” to all 
domestic animals, and this on the principle of a 
wider the law known as 
Aquillia — substantially the Roman theory of negli- 
gence. In other words, the old jurists found that the 
Lex Aquillia was too narrow to include that class 
of cases where it just the owners of 
possessors of certain animals (from their very nature 
and _ habits prone 
should be held liable, whether 


was extended almost classes of 


development of 


seemed 


of living, commit damage) 
“culpa” negligence 


was an element present, or whether the responsible 


to 


party was free from culpa. Accordingly it is signii- 


the 
where 


cant that technical, restricted meaning 0 
* becus,” negligence was predicated, was 
broadened to effectuate a distinct theory under the 
concrete heading of “ Quadrupedes.” Under pre 
cisely similar conditions and under such headings 
as “ Railway Cases,” “ Gunpowder Cases,” “ Po'sor- 
ing Cases,” we have demonstrated the inability of 
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our language to find an abstract principle upon 


which to base one of the most important branches 
of liability for injuries under our law. Now, gun- 
powder and railways obviously could not be the 
Roman 


subject of but where that 


enlightened people found a condition, their theories 


legislation, 


formulated for the occasion do not seem to fall far 
behind our own. True, some writers have found 
i idea of noxal the 


offending object of liability was confiscated on a 


in the Roman actions, where 


similar theory to the Anglo-Saxon “ wergild” and 


“deodand,’ a means of depreciating the Latins’ 
juristic attainments. The Romans, however, went 
a great deal further than the rude inhabitants of 


the British Isles when they enacted the 
Aedilitium,” 


* Edictum 
in which they practically placed the lia- 
bility of an insurer on any individual who possessed 
or harbored a vicious or dangerous animal in a 
place to which the public could obtain access, and, 
furthermore, they demonstrated their superiority in 
this regard to the early English utterances, when 
noxal”’ idea and awarded dam- 
ages in twice the amount of the value of the prop- 


they eliminated the “ 
erty injured to the losing party. ‘“ Ceterum sciendum 
est, aedilitio edicto prohiberi nos canem, verrem, aprwmn, 
ibi qua vulgo iter fit; et si 
adversus ea factum erit et nocitum homini libero esse, 


ursum, leonem habere 
dicetur, quod bonum et aequum judici videtur, tanti 
dominus condemnetur, ceterarum rerum, quanti damnum 


datum sit, dupli’’ (Institutes, Book IV, title IX; also, 


Heineccius, Book IV, title IX, section 3, and 
authorities cited in his Syntagma). It is also 
apparent that Holland, Holmes and other writers 


have based their comparison of the Roman no-xal 
action to the English law of deodand on a somewhat 
specious analogy. In the Roman theory of noxal 


actions there was no superstitious element present. 


This point is important on legal and _ scientific 
grounds, since it clearly demarks the old jurists as 
past masters in what the primitive English law- 


givers but vaguely understood, and shows lumin- 
ously the capability of the Roman law in freeing 
itself from the 


technical rules of legal 


where justice required a change. 


procedure 
The early English 
attempts to find a narrow principle upon which to 
found a rule of liability for injuries resulting from 
dangerous implements, led them into the ridiculous 
idea of ascribing a distinct entity to inanimate 
objects, in order to bring an action in rem, and thus 
work a forfeiture of the offending mechanical instru- 
ment. The Roman law boldly declared the forfeit- 
ure of the property only where it possessed a 
compensatory value, or in the failure of any value 
attaching to the same, gave double the amount of 
damages sustained. 

Whether the principles of our law, in the class of 
cases where the liability of an insurer of safety is 
placed upon an individual or corporation, are 
derived directly from the Roman law, is not of 
momentous importance. It is more than probable 
that the resemblance existing between the two sys- 
tems is due to that great law of human progress, that 







under certain given conditions, when the require- 
ments of natural justice demand a development or 
evolution, the results will inviolably be identical. 
That there is considerable confusion in the decisions 
upon this subject, a few cases will show. The case 
of Muller v. McKesson (73 N. Y. 195) contains not 
a few material contradictions. The facts are briefly 
these: The defendants were the owners of a fero- 
cious dog. The plaintiff was an employe as a night 
watchman of the defendants. On one occasion the 
plaintiff, while returning in the morning fr6m his 
customary duty of opening the gate of the defend- 
ants’ yard leading to the factory, was severely bitten. 
The judge very properly held that negligence was 
not the gist of the plaintiff's cause of action, saying: 

\ person keeping a mischievous 


animal, with 


knowledge of its propensities, is bound to keep it 
secure at his peril.” * * This would have been 
sufficient, but the learned judge, evidently not con- 
tented with a strictly sound proposition, continued: 
“And that if he does mischief, negligence is pre- 
sumed.” Here at difficulty The 
court had previously held in the same decision that 


once a arises. 
the action was not based upon negligence, remark- 
ing that “such negligence consists, not in the man- 
ner of keeping or confining the animal, or the care 
exercised in respect to confining him, but in the 
fact that he is ferocious and that the owner knows 
n” 


gence from its own definition, it can only amount 


If we explain the court’s conception of negli- 


to this, that the negligence is independent of the 
injury, and in the court’s own language, “ consists 
in keeping such an animal.” Now, this is impos- 
sible, for the reason that as soon as negligence is 
predicated, either as a fact, or “as a presumptio juris 
et de jure,” a liability immediately attaches, in a legal 
sense, irrespective of any resulting injuries for which 
the liable, at 
damages 


owner would be nominal 


owner has a right — indisput- 


least, in 
Since the 
an animal, it is 
idle to say, in any sense, that he is guilty of negli- 
gence for such mere retention. 


ably legitimate — of keeping such 
Further on in the 
opinion, the court evidently feeling this difficulty, 
explains: “ As negligence, in the ordinary sense, is 
not the ground of liability, so contributory negli- 
gence, in its ordinary meaning, is not a defense. 
These terms are not used in a strictly legal sense 
in this class of actions, but for convenience.” As a 
matter of legal terminology, this double interpreta- 
tion of the word negligence is vicious. The law has 
nothing to do with any other but negligence in its 
legal bearings. The court apparently means to con- 
vey nothing more, in effect, than that the law has 
placed a different liability upon the owner than the 
exercising of due care and caution, and since it 
was unquestionably sound that the defense of con- 
tributory negligence was held inapplicable to the 
case, it is submitted that this test unfailingly eluci- 
dates the principle that the cause of action is abso- 
lutely independent of negligence in any proper 
interpretation. In another part of the opinion, after 
quoting the language of the chief justice in the case 
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of May v. Burdett, as to what wilfulness of the 


plaintiff, after warning might be sufficient to defeat | 
his cause of action, the court remarked: “I do not | 
think that it can be claimed from authority, and cer- | 
tainly not from principle, that no act of the person | 


injured would preclude him from recovering, how- 
ever negligent or wilful. * * * 
full knowledge of the evil propensities of an animal, 
wantonly excites him or voluntarily and unneces- 


sarily puts himself in the way of such an animal, he | 


would be adjudged to have brought the injury upon 
himself and ought not to be entitled to recover.” 
But, of course, this is not what is understood as 
contributory negligence, a legal sense. The 
plaintiff in such a case must be held to be primarily 
negligent, or, in other words, his negligence is the 
exclusive cause of the injuries. As Austin would 
say, the plaintiff must have taken into consideration 


in 


the natural consequences of his temerity, viz., virtu-, 


ally intended the resulting consequences. The 


numerous adjudications disposing of the liability | 


impressed upon insurers of safety are in perfect con 


sonance, so far as the mere principles to be deduced | 
In the gunpowder cases the facts | 
have generally been that the senders of the explo- ' 


are concerned. 


sive were generally aware of its dangerous character 
and failed to give the consignees notice of its destruc- 
tive properties. This has naturally caused the courts 
to lay stress upon scienter as a necessary element 
of the defendant’s obligation. The circumstance 
that negligence has been proved as a fact in these 
cases should be properly taken as additional grounds 
for the responsibility of the consignor, not as exclu- 
si-ely constituting the gist of the plaintiff's cause of 
action It is certainly sound in principle to hold 
the consignor liable, even if by mistake an explosive, 


instead of the intended innoxious article, were for- | 


warded to the purchaser. In the case of Farrant v. 


Barnes (11 C. B. N. S. 553), where nitric acid was | 


sent to a carrier without warning, and as a result 
the plaintiff, the servant of the carrier, was injured 
while handling the containing vessel, the scienter 
and failure to give notice, of the consignor prima 
facie, convicted him of negligence, but it would 
have made no difference if the consignor 
intended to send a harmless chemical. 
mistake would not 
liability. 

In the case of Thomas v. Winchester (6 N. Y. 
397), where the plaintiff was poisoned through the 
mistake of a wholesale druggist’s assistant, although 
the drug had passed through several intermediate 
hands, the defendant was held liable, independently 
of whether he was guilty of negligence. This is the 
clearest case ever decided, illustrating the doctrine 
of insurers of safety. The court pointedly alluded 
to the fact that in the majority of these cases it 
would be impossible to discover what degree of care 
and precaution the defendant exercised in labeling 
the drug. The defendant’s liability was absolute 
under the rule of law. The distinction between this 
class of cases, where the legal responsibility is abso- 


had 
An honest 


have exonerated him from 


If a person, with | 


lute upon the manufacturer, vendor or consignor of 
undisclosed dangerous articles is very marked in the 
substantive law from that body of decisions where 
negligence upon a given state of facts is prima facie 
regarded as present, and to which the doctrine of 
res ipsa loquitur is applicable. In actual practice, 
however, the cases are often intermingled. As 
various writers have pointed out, the English courts 
are not disposed to extend the application of the 
theory of absolute liability as far as the American 
cases go. This reluctance on the part of the Eng- 
| lish judges has, of itself, produced confusion in 
reconciling the facts to the principles. In case of 
Longmead v. Holliday (20 L. J. Ex. p. 430) the 
defendant had disposed of an ill-made and conse- 
quently unsafe lamp to a party from whose hands 
it had passed into the plaintiff's possession. The 
lamp exploded with dire results to the plaintiff and 
an action was brought. So far as the principle 
enunciated by the court is concerned, the decision 
was undoubtedly correct. The court seems to have 
| proceeded upon the assumption that lamps are not 
in their nature explosive, and, inferentially as the 
action was brought by a third party, and as negli- 
gence was not found as a fact in the construction 
of the lamp, the cause of action could only lie as 
between the original vendee and manufacturer, and 
even then sounded ex contractu. Now, as a matter 
of fact, a well-constructed lamp is not inherently a 
menace to safety, but a defective lamp is certainly 


almost as dangerous as gunpowder. In the major- 
ity of cases the unoffending and unsophisticated 
purchaser is inevitably at the mercy of the manu- 
facturer, and as there are certain undisclosed imper- 
fections known only to the manufacturer, or which 
knowledge is possible only to that party, it is sub- 
mitted that the rule of absolute safety should apply 
to such cases. It is probable that upon the same 
state of facts the American, if not the English 
courts, would so decide in this age. The theory of 
res ipsa loquitur is substantially stated in the case of 
Cosulich v. Standard Oil Co. (122 N. Y. p. 118): 
“ Sometimes it is true the duty which the defendant 
owes to the plaintiff is of such a nature that proof 
of the happening of the accident under certain cit- 
cumstances and given conditions would be of such 
legal value as to afford presumptive evidence of 
negligence and cast upon the defendant the burden 
of explanation. This rule has been applied to the 
carrier of passengers, especially in conveyances pro- 
pelled by steam, where the consequences of an acci- 
dent are frequently fatal to human life, and the 
public interests require that in such cases the carrier 
shall use every precaution which human skill and 
foresight can provide to prevent the accident and 
its results.” Obviously the presumption of negli- 
gence here is one of fact, and is rebuttable, whereas 
the rule of unqualified liability is strictly one of law, 
as in the case of Thomas v. Winchester (supra), and 
is not rebuttable. In contradistinction to the rule 
promulgated in Cosulich v. Standard Oil Co. 
Wharton, in his work on negligence, section 134 
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writes: “If a person (negligently) market a sub- 
stance hurtful to health in such form or with such 
representation as to its identity or properties, as to 
justify the belief that it is harmless, the vendor is 
liable to any person injured thereby while using the 
same for an apparently suitable purpose. It is 
immaterial in such case whether the injured person 
hold a contractual relation to the vendor or how 
often the article be resold. “ The author palpably 
uses the word (negligently) in a popular sense, just 
as the court, in the case of Muller v. McKesson (73 
N. Y. 105), extended the meaning of the term for 
convenience. It is needless to reiterate that this 
loose acceptation of the word is highly inimical to 
scientific classification, and substantially imper:ls the 
interests of justice. 


[For a continuation of this interesting subject a 
future paper will be reserved. ] 
ALEXANDER HIRSCHBERG. 
Mr. Vernon, N. Y., January, 1901. 
a 


CHANGE OF POSITION AS A DEFENSE TO 
AN ACTION FOR MONEY PAID BY MIS- 
TAKE. 


By CHarLes Henry TUTTLE. 


That money paid under a mistake of intrinsic fact 
may be recovered in an action for money had and 
received is an elementary proposition. Though 
strictly a remedy at law, it is of equitable descent, 
and is less restricted and fettered by technical rules 
and formalities than any other form of legal pro- 
cedure. Its chief aim is at the abstract justice of the 
case, and its sole inquiry whether the defendant is in 
possession of money which in equity and good con- 
science he ought to pay over to the plaintiff. To 
put the action in motion, there need be no privity 
between the parties, or express beneficial interest in 
the plaintiff, or an actual promise to pay, for the 
equitable principle on which the remedy is founded 
implies both the promise and the contract (Hatha- 
way v. Town, etc., 62 N. Y. 434). The duty is 
upon the claimant to that money has been 
obtained by mistake, which the ties of justice and 
equity require to be refunded, and the defendant 
may point to everything which ex aequo et bono is a 
defense to the whole demand or any part of it. 


show 


At the same time the courts must not be under- 
stood to aim at a Utopia. The action is no excep- 
tion to the principle that justice must be adminis- 
tered according to general rules, and not to suit 
the ethical complexion of the given tribunal. Hence 
while nearly as free as a chancery suit, the action 
by no means pretends to moral perfectibility, and 


the plaintiff's success depends on those numerous 
categories into which the theory of the remedy has 
already been hardened. 


TI. Wuat CHANGE OF PosiTION May CONSTITUTE 


A DEFENSE. 

It has often been said that money paid under a 
mistake of fact can be recovered only when the 
parties may be placed in statu quo. This, however, 
must not be understood to mean that every irre- 
vocable change of position involving loss to the 
defendant if bound to refund, will be a defense. 
Certainly, no defendant would be heard to say that 
to repay would be an inconvenience to him, or an 
annoyance which he would much prefer to avoid. 
Such a defense would be quite collateral to the real 
principle of the action, that the defendant has ob- 
tained the plaintiff's money without consideration, 
not as a gift but under a mistake, and, therefore, has 
no right to retain it. The same might be said of 
the fact that, relying on the payment, the defendant 
has altered his habits of life, or increased his ex- 
What- 
ever was said in Brisbane v. Dacres (5 Taunt. 144), 
to the contrary, 
Standish v. 


penses, or spent the sum several times over. 


has long been superseded by 
which is the 
The door would be 


opened to too wide a field of conjecture if courts 


Ross (3 Exch. R. 
common understanding to-day. 


527). 


were to regard all the remote or personal considera- 
tions which arise when is asked. 
Similarly, it is no defense that the receiver was 
but a medium for transfer, when this fact could not 
be said to have been in the contemplation of the 
party paying. Of 


repayment 


course, were an agency, for 
example, known at the time, the money is received 
on account of the principal, and if paid over to him 
before the mistake has been discovered, no action 
lies against the agent (Shand v. Grant, 15 C. B., 
n. s., 324; Holland v. Russell, 32 L. J., Q. B., 297). 
But where the agent has acted for an undisclosed 
principal, he stands with regard to the plaintiff as 
the original contractor. The fact, therefore, that 
before the action was brought the defendant had 
paid over the money to his principal is a matter 
purely personal to himself, and constitutes no de- 
fense, even though the principal had become in- 
solvent in the meanwhile (Newall v. Tomlinson, 
L. R. 6, C. P. 405: Bank v. McIntyre, 2 Sand. 431; 
Canal Bank v. Bank of Albany, 1 Hill, 287). 

Finally, the relation between the mistake and the 
change of position must be that of cause and effect. 
A loss of which the mutual error is not the proxi- 
mate cause, can scarcely be pleaded against the 


plaintiff. Accordingly, in The National Bank of 
Commerce v. The National Banking Association 
(55 N. Y. 211), Rapallo, J., says: ‘‘ The payment of 


this check by the plaintiff on the seventeenth, could 
not have had any influence upon the action of the 
defendant in paying Greenleaf’s drafts on the six- 
teenth. The loss occasioned by these payments had 
been fully incurred by the defendant before the 
plaintiff had made the mistake which it seeks in 
this action to have corrected.” Rheel v. Hicks (25 
N. Y. 281) was placed on a like ground. This was 
a case of money paid by a person to the superin- 
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tendent of the poor on a charge as the father of an | 


unborn illegitimate child. Later it was discovered 
that the woman was not a mother; but the super- 
intendent, believing he had no authority to pay the 
money back, passed it to the county treasury. The 
court held that as the original purpose had failed 
such payment was unjustified, and that the action 
could not be defeated by the “ voluntary transfer of 
the money after the cause of action had accrued.” 
The proximate cause of the defendant's misfortune 
was not the plaintiff's error but his own mistaken 
sense of duty. 

In conclusion, therefore, it may be said, that the 
loss, if any, which will relieve the defendant must be 
such as results from a change of position not re- 
motely but directly bearing upon the legal relation 
of the parties; a change due, not to any voluntary 
appropriation of the money by the defendant, but 
to a loss (in the mistake) of an 
available legal right on the claim upon which pay- 
ment was made. In short it is the loss of a pre- 
viously existing remedy over on the claim which 
through error the plaintiff has paid. 


consequence of 


II. Parties BLAMELEss, But CHANGE OF 
POsITION. 

It was at one time assumed both in England and 
in America, that if the parties were equally blame- 
less as to the mistake there could be no recovery, if 
the legal rights of the defendant on the claim cou!d 
not be restored to the statu quo (Smith v. Mercer, 
6 Taunt. 144; Boas v. Updegrove, 5 Pa. St. 516). 
In Crosier v. Acer (7 Paige, 137), Chancellor Wal- 
worth is reported as saying: “If this court can re- 
lieve against a mistake of law in any case where the 
defendant has been guilty of no fraud or unfair prac- 
tice, it must be in a case in which the defendant has 
in reality lost nothing whatever by the mistake, and 
when the parties can be restored to the same situa- 
tion, substantially, in which they were at the time 
the mistake happened.” 

To-day, however, both in England and in Amer- 
ica, when the parties are equally blameless, the fact 
that the defendant has as a result of payment lost a 
remedy over is no defense (Durant v. The Com- 
missioners, etc. [L. R.], 6 Q. B. 234; Kingston Bank 
v. Eltinge, 40 N. Y. 391). In the latter case, the 
sheriff received an execution issued on the defend- 
ant’s judgment, and afterward one upon a subse- 
quent judgment of the plaintiff against the same 
party. After the first, but before the second, had 
run out, he levied on personal property not suffi- 
cient to satisfy both, sold it, and with the assent of 
the plaintiff paid over the proceeds to the defendant, 
neither party supposing that the latter’s execution 
had run out. By the satisfaction, the defendant lost 
a lien it had on the real estate, and if the plaintiff re- 
covered, the defendant would lose its judgment. A 
similar question was presented by the case of Corn 
Bank v. Nassau Bank (91 N. Y. 74). There the 
plaintiff paid a note under the mutual belief that the 
The defendant paid over 


indorsement was genuine. 





the money it received to a depositor, who subse- 
quently became 
brought. 


the action was 


In either case, it was clear, one party or 


insolvent before 
the other, upon the facts found, was destined to lose 
his debt. 1. 
each case might recover. 


:e courts decided that the plaintiff in 
“ The party,” said Hunt, 
C. J., “having the legal right nrust prevail,’ —a 
statement appears to that 
equities are equal, the generic principle that money 


which mean where the 
paid under a mistake of fact may be recovered must 
While been 


questioned by the courts, they have received the 


control. these decisions have never 


criticism of several text-writers. Professor Keener, 
in his work on Quasi-Contracts (page 67), says: 
“It seems difficult to establish in a case where the 
defendant cannot be said to be more responsible for 
the mistake made by the plaintiff than is the plaintiff 
himself, that he should in conscience return to the 
plaintiff money paid under mistake, where the re- 
sult of such repayment is to throw a loss upon the 
defendant which he would not have suffered had not 
The principle which for- 
bids the defendant enriching himself at the expense 
of the plaintiff, should clearly forbid the plaintiff in- 
demnifying himself at the expense of an innocent 


the payment been made. 


and blameless defendant.” 

In reply it may well be said that it is not at all 
as clear as the writer believes, that moral perfecti- 
bility requires the defendant to retain the money, 
Take the case of the Corn Bank. 
possessed of a check on which one of the indorse- 


The defendant was 
ments was forged. In his hands the check repre- 
sented no actual value, but merely a chance,— the 
risk of a successful recovery against the party who 
passed it to him. 
at any moment may suffer an irrevocable loss. 


He is in the position of one who 
The 
plaintiff, on the other hand, is in possession, not of 
a risk, but of value,—his good and lawful money 
With this money the plaintiff is induced to part by 
the act of the defendant —the presentation of the 
paper. If, then, the defendant is permitted to retain 
the money which he has received, he gains by the 
mistake,— he is in a better position than if the mis- 
taken payment by the plaintiff had never happened 
The original error lay with the defendant in pur- 
chasing worthless paper, and the defense outlined 
by the above writer would permit him to indemnify 
himself for his own mistake at the expense of an 
innocent and blameless plaintiff who was not a party 
to the first transaction. 
pressly repudiated by several of the courts (Wilk- 
inson v. Johnson, 3 B. & C. 428; Bank v. McIntyre, 
2 Sand. 431). 


Such a defense has been ex- 


III. 

If the defendant has lost no remedy over, the 
mere fact that the plaintiff made the mistake negli- 
gently, is no ground of defense. 


PLAINTIFF NEGLIGENT. 


Such negligence in 
nowise touches the principle of the action, for the 
cause of the error must be immaterial. The money 
was obtained not as a gift, but by mistake, and in 
equity and good conscience it still belongs to the 
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—_—— 
party who paid it (Kelley v. Solari, 9 M. & W. 54; 
Appleton Bank v. McGilvray, 4 Gray, 518; United 
State v. Park Bank, 6 Fed. Rep. 852). 

Where, however, as a result of the plaintiff's neg- 
ligence in making the mistake, or in notifying the 
defendant of it, after discovery, the latter has lost 
a remedy over, clearly the plaintiff may not recover. 
The person making the payment must in conscience 
bear the loss occasioned by his own carelessness 
(Mayer v. City of New York, 63 N. Y. 455; Walker 
y. Conant, 65 Mich. 194). In such a case it is not 
the mistake, but the want of proper circumspection, 
that is the proximate cause of the loss, and the 
defendant is under no obligation to endure a pre- 
judice of position, in order to extricate from diffi- 
culty one whose embarrassment is due entirely to 
his own fault (United States v. Park Bank, supra; 
Pooley v. Brown, 11 C. B. [n. s.], 566). When the 
mistake has been discovered by the party paying, 
the duty is incumbent upon him to act promptly in 
giving notice; and if he fail therein, to the injury 
and damage of one entitled to notice, he will be pre- 
yented of his recovery (Third Bank v. Merchants’ 
Bank, 59 N. Y. Supp. 359). 


IV. DeLay IN THE DIscCOVERY OF THE MISTAKE. 

Save in some cases of negotiable paper to be 
noticed hereafter, the mere fact of delay in discover- 
ing the mistake is no defense, even if as a result of 
the delay the defendant has lost a remedy over. 
Delay in the abstract, the bare lapse of time, no 
more touches the reason of the rule allowing a re- 
covery, than do the cases of mutual innocent mis- 
take (Canal Bank v. Bank of Albany, supra; 
Weisman v. Denison, 10 N. Y. 68; Heiser v. Hatch, 
86 N. Y. 614). If, however, the defendant was neg- 
ligent in failing to discover the error, and the de- 
fendant thereby has lost a remedy over, the latter 
may plead this fact in bar. But to prove negligence 
it is not enough to prove that the plaintiff had the 
mere means of discovering the truth. The plaintiff 
is not required to presume mistake in all his transac- 
tions. He is under no duty to hunt at his peril all 
error to earth (Townsend v. Crowdy, 8 C. B. [n. s.], 
476, 492). Over and above the means of knowledge 
there must be proof of facts which should have put 
a reasonable man on his inquiry. Accordingly, 
there can be no recovery where the defendant’s loss 
was due to a failure of the plaintiff to detect a defect 
apparent on the face of the instrument (Pooley v. 
Brown, supra); or where, from the surrounding cir- 
cumstances, the suspicions or scrutiny of the plaintiff 
should have been aroused (Third Bank v. Mer- 
chants’ Bank, 59 N. Y. Supp. 359, 362). 


V. DEFENDANT NEGLIGENT. 

Of course, if the plaintiff is blameless, and the de- 
fendant’s loss is the result of his own negligence, 
this can be no matter of defense. There is no 
ground at all to father the consequences of one’s 
Own carelessness upon an innocent party (White 
v. Continental Bank, 64 N. Y. 317: Union Bank v. 





Branch Bank, 3 Mass. 74). If, however, the plaintiff 
has also been guilty of negligence, another question 
arises. On principle, certainly, it would seem that 
if a recovery is allowed where both parties have been 
equally innocent, so it should be allowed where both 
have been equally culpable. The defendant has 
come into the possession, say, of commercial paper 
whose evidence of value is not real but only 
apparent, and he should not be allowed to shunt off 
on the shoulders of an entire stranger the losses 
which may arise from his own dealing with irre- 
sponsible persons, or those of whose character and 
responsibility he is ignorant. It is no answer for 
him to say that the plaintiff has been negligent 
Being equally in fault himself he cannot be heard to 
profit at another's expense by his own wrong. To 
regard with the text-writer, above mentioned, a re- 
covery in these cases as an indemnification of the 
plaintiff at the expense of the defendant, seems to be 
to lose sight of the history of the transaction and to 
reverse the true relation of the parties. The better 
view seems that oi Hunt, C. J., in Kingston Bank v. 
Eltinge (supra): ‘ The defendants were equally 
bound with the plaintiffs to possess the knowledge, 
and, if the want of it is a ground of complaint, are 
equally censurable with the plaintiffs for not pos- 
sessing it. But this raises no preference at law or at 
equity in favor of the defendants, but rather against 
them. They have obtained the plaintiffs’ ‘ money 
without consideration, not as a gift, but under a 
mistake.” And such certainly is the law (Koonz 
v. National Bank, 51 Mo. 275; Ellis v. Insurance 
Co., 4 Ohio St. 628). 


VI. NEGOTIABLE PAPER. 

Most of the above rules apply with equal force to 
cases of payment on negotiable paper. But the 
proneness of this peculiar medium of exchange to 
develop on lines of its own has led to some excep- 
tions too important to omit. These variations, how- 
ever, will be found to be due, not so much to a 
change of rule, as to certain arbitrary presumptions 
of fact designed to promote public policy and the 
circulation of the paper. 


(a.) Payment by a Drawee. 

Since the decision in the case of Price v. Neal 
(3 Burr. 1354), the drawee of a bill of exchange has 
been bound to satisfy himself of the genuineness 
of the drawer’s signature before he pays or accepts. 
If he accepts, he is bound to pay, and, if he pays, 
he cannot recover back his money; and this whether 
or not he has exercised all due care or the defend- 
ant has or has not lost a remedy over. This ex- 
ception to the general rule is not the result of prin- 
ciple, but of policy. The presentment of a bill to 
the drawee is a direct appeal to him to sanction or 
repudiate it. It is an inquiry as to its genuineness 
addressed to the party to whom the bill itself points 
as the source of information, and, if he were per- 
mitted to reverse his own decision, the very founda- 
tion of confidence in commercial paper would be 
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shaken (St. Albans Bank v. Merchants’ Bank, 10 
Vt. 141). To make the rule harmonious with the 
general principle the courts have adopted certain 
fictions. The first is that the drawee must be pre- 
sumed, as a matter of fact, to know the drawer’s 
signature, and, if he fail to discover the forgery, it 
it negligence on his part (Ellis v. Insurance Co., 
4 Ohio St. 628, 652; Young v. Adams, 6 Mass. 187; 
Markle v. Hatfield, 2-Johns. 462). The second pre- 
sumption is that the defendant will be conclusively 
taken to have suffered a detrimental change of posi- 
tion as a result of the acceptance or payment (St. 
Albans Bank v. Merchants’ Bank, supra; United 
States Bank v. Bank of Georgia, 10 Wheat. 333, 
344). If, however, the defendant is himself in fault, 
as to the loss, it would seem, on principle and 
authority, that the drawee might recover his mis- 
taken payment. Accordingly, in the Ellis case 
(supra), a recovery by the drawee was allowed on 
proof of a settled course of business between the 
parties, or a general custom in the place applicable 
to the business in which both parties are engaged 
by which the holder takes upon himself the duty of 
exercising some material precaution to prevent 
the fraud, and by the negligent failure to perform 
which has contributed to induce the drawee to act 
upon the instrument Again, in 


as genuine. 


National Bank v. Bangs (106 Mass. 441) the court, | 


in allowing a like recovery, said: “In the absence 
of actual fault or negligence on the part of the 
drawee, his constructive fault in not detecting the 
forgery will not preclude his recovery from one 
who has received the money with knowledge of 
the forgery, or who took the check under circum- 
stances of suspicion, without proper precautions, 
or whose conduct has been such as to mislead the 
drawee, or to induce him to pay the check without 
the usual scrutiny.” 

The rule of Price v. Neal embraces not only 
technical drawees, but all other persons who are 
in analogous positions. Thus a bank is bound to 
know the signature of its customer, and it must 
bear the loss, if it certifies or pay a check, or car- 
ries a check to account, with the signature of one 


of its depositors forged as drawer, no matter how | 


well it may be simulated (Weiser v. Dennison, 10 
N. Y. 68; Frank v. Bank, 84 N. Y. 214; Shipman 
v. Bank, 13 N. Y. Supp. 475). So, also, must one 
who accept or pays for the honor of a supposed 
drawer, for he is in a position like that of the in- 
tended drawee. Curiously enough, however, the 
case of Goddard v. Merchants’ Bank (4 Comstock, 
147) lays down the rule that if the drawee for honor 
pays the bill without seeing it, he may, in the ab- 
sence of actual negligence, recover the money if 
the signature proved forged. This, it is submitted, 
is an untenable means of avoiding Price v. Neal. 
The basis of the rule in the leading case is the 
benefit and safety Of the holder, who is entitled to 
know, without delay after the presentment of the 
bill, whether it is to be honored or not. The ac- 
ceptor is entitled to see the bill, and to have an 
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opportunity to examine and inspect it; and, if he 
neglects to do so, it is more reason and not less 
why the holder should not be prejudiced thereby, 
The able dissenting opinion of Ruggles, J., con. 
curred in by Jewett, J., can be taken as greatly 
weakening the authority of the New York case, 
Beyond the drawer’s signature the drawee is not 
required to know at his peril anything else appear. 
ing on the bill. Accordingly he is not precluded 
from recovery by a fraudulent alteration ir 
body of the bill (Bank of Commerce v. Union 
Bank, 3 Comstock, 230), or the forgery of one of 
the indorsements (Holt v. Ross, 54 N. Y. 472), 
Moreover, when the drawer is also the payee, the 
drawee is not estopped to deny the latter signature, 
whether in, or purporting to be in, the same hand- 
writing as the former (Williams v. Drexel, 14 Md, 
506; Beeman v. Duck, 11 M. & W. 257). Also, 
though the acceptance of a bill drawn by procura- 


the 


tion, admits the procuration to draw, it does not 
admit the same procuration to indorse, even if the 
indorsement be on the bill at the time of acceptance 
(Robinson v. Yarrow, 7 Taunt. 455). And the same 
rules apply to banks dealing with checks that have 
been drawn upon them (Corn Bank v. Nassau Bank, 


gt N. Y. 74: Susquehanna Bank v. Loomis, 85 
N. Y. 207). Where the body of the bill has been 
altered and the name of the drawer erased, but 


the making the 
erasure, the act is a forgery of the drawer’s signa- 
ture, and the drawee will 


afterward rewritten by person 


be bound if he accept. 
The forger by obliterating the genuine signature 
effectually destroyed the instrument, and made it 
unavailable for any purpose, whether redrawn for 
the same-or a different (Park Bank y 
Ninth Bank, 46 N. Y. 77). Finally the acceptor is 
no more bound where the forged instrument of the 
payee is on the bill at the time of acceptance than 
when it is subsequent (Smith v. Chester, 1 T. R. 
654). Where, however, before acceptance the 
name of the payee has been forged on the bill, and 
in this state negotiated by the drawer to an inno- 
cent purchaser for value, by whom it is presented, 
an acceptance or payment bind the 
By the bill in the 
must undrstood as that 
that of the and hence the 
drawee is in the position of being ordered to pay 
to a given signature, whether genuine or not. If, 
then, he accepts such an instrument, he must look 
to the drawer for indemnity, and the insolvency of 
the latter would be no defense against a bona fide 


amount 


will drawee 
drawer 


the in- 


putting circulation, 


be affirming 


dorsement is payee, 


indorsee for value (Hortsman v. Henshaw, 1! 
How. 177). 
The doctrine of Price v. Neal has never been 


authoritatively extended to holding one who pays 
for the honor of a person, other than the drawer, 
responsible for the genuineness of his correspond- 
ent’s handwriting. In Wilkinson v. Johnston (3 


B. & C. 428), where the plaintiffs paid for the honor 
of one whose name appeared as an indorser, the 
court said: “A bill is carried to a drawee entirely 
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as a matter of course. But it is by no means a 
matter of course to call upon a person to pay a bill 
for the honor of an indorser, and such a call, there- 
fore, imports on the part of the person making it 


that the name of the correspondent is actually on | 


the bill.” However much or little this reasoning 
is true to the real transaction, the decision clearly 
shows that the doctrine of Price v. Neal is founded 
purely on public policy, and not on any actual 
negligence in the drawee in failing to know his 
correspondent’s handwriting. There is nothing, 
however, in the nature of commercial paper which 
requires one who pays for honor to assume such 
a burden, and it has never been imposed. The 
case of Smith v. Mercer (7 Taunt. 76), and Cocks 
y. Masterman (9 B. & C. 902), which contain 
dicta to the contrary, actually went off on the ques- 
tion of delay, and will be noticed shortly. 


(b.) Payment Upon One’s Own Note or Forged 
Signature. 

The maker of a note is never presumed to know 
the signature of the payee or any of the subsequent 
parties. Where, however, a maker pays a note 
whose body has been altered or to which his own 
signature, as maker, has been forged, a new ques- 
tion arises. The best authority on the point is 
Cooke v. United States (gt U. S. 389). Here notes 
purporting to be treasury notes, indorsed by the 
holder thereof “to the order of the secretary of 
the treasury for. redemption,” were purchased be- 
fore their maturity, under act of congress, at the 
ofice of the sub-treasury in New York, and re- 
turned two weeks later from Washington as spuri- 
ous, and due notice given to the seller on the 
following day. The court decided that the money 
must be refunded, and laid down the following 
rules: Where upon presentation one accepts and 
pays altered or forged paper purporting to be his 
own, after a reasonable time for examination 
thereof, he cannot recall the payment from a 
bona fide holder for value. For reasons of public 
necessity every man must be presumed to know his 
own signature or note; and ordinarily such exami- 
nation as he can give when the demand is made 
upon him is all that the law will consider reasonable 
for his protection. If he fail to detect the forgery, 
negligence on his part and loss on the part of the 
defendant will be conclusively presumed. Where, 
however, he is entitled to something more than a 
mere inspection of the paper before he can be re- 
quired to pass finally upon its character, as, for 
example, an examination of accounts or records 
kept by him for the purposes of verification, negli- 
gence sufficient to charge him with loss cannot 
be claimed until this examination ought to have 
been completed. So, too, if the paper is received 
and paid for by an agent, the principal is not 
charged, unless the agent had authority to act for 
him in passing upon the character of the instru- 
ment. Moreover, if this verification might have 
been done before payment, it ought to have been 











done, and payment without it will have the effect 
of an acceptance and adoption. But, if the presen- 
tation is made at a time when, or at a place where, 
such an examination cannot be had, time must be 
allowed for that purpose; and, if payment is at 
once made, the parties are understood to agree that 
further inquiry may be made, and, if the paper is 
found bogus, it may be returned within a reason- 
able time. 

Most of the cases on the subject are harmonious 
with these principles. The case of United States 
Bank v. Bank of Georgia (10 Wheat. 333) was one 
where the plaintiff had received as cash bank notes 
which it had itself issued, and which had been 
fraudulently raised in amount. The alteration was 
not discovered for nineteen days. It was held that 
receipt by a bank of notes purporting to be its 
own must be deemed an adoption of them; and the 
law will presume a damage, actual or potential, 
sufficient to repel any claim against the holder. 
Again, in the case of the Gloucester Bank v. Salem 
Bank (17 Mass. 33), a bank paid notes upon which 
the name of its president had been forged. The 
payment was made out of banking hours, but the 
forgery was not discovered until fifteen days later. 
The opinion of the court was thus expressed: 
“When the cashier of the Salem Bank delivered 
the bundle of notes to the cashier of the Gloucester 
Bank, as the delivery was not at the bank, nor in 
banking hours, reasonable time should have been 
Had this 
been done the next morning at the Gloucester 
Bank and the notes had been immediately returned, 
or a tender of them made, there could be no doubt 
that an action might have been sustained. For 
the notes could not be considered as received in 
payment until there had been an opportunity to 
examine and count them. But on the eleventh of 
February they were received by the cashier of the 
Gloucester Bank, counted by him and placed in 
the vault and no notice taken of them until fifteen 
days after. Here, we think, was a degree of negli- 
gence which takes away all right to call on the 
defendants to make good the notes.” 

Curiously enough, however, in a_ subsequent 
Massachusetts decision (Welch v. Goodwin, 123 
Mass. 71), a distinction is taken between notes is- 
sued by banks and those made by private people. 
The defendant was a bona fide indorsee from the 
payee of the note on which the signature of the 
plaintiff, as maker, had been forged. The plaintiff 
paid the note to the defendant upon due presenta- 
tion and sight, and, though an interval of twenty 
days elapsed before the forgery was discovered, the 
court compelled the return of the money. It is 
enough to say of the case that it has never been 
followed. The better opinion is that in Lewis v. 
Bank of Buffalo (27 Hun, 306), where it was de- 
termined that one who inspects an indorsement 
purporting to be his own and recognizes it as 
genuine by paying thereon, cannot recover the 
money if it prove to be a forgery. 


allowed to count and examine them. 
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(c.) Delay in Discovering the Mistake. 


As a general rule, in cases of negotiable paper, 
as in other dealings, delay in discovering the mis- 
take is no defense, even though, as a result of 
such delay, the defendant has lost a remedy over. 
But in order to preserve the circulation and con- 
fidence in commercial 
worthy exceptions have been made. 


instruments several note- 
In all cases where the party paying is presumed 
by the law to know the genuineness of the signa- 
ture or of the instrument itself, he is bound to 
detect the forgery or alteration upon mere inspec- 
tion. The point has already been explained above. 
The payer must repudiate as soon as he ought to 
have discovered the error, and he ought to make 
the discovery upon the earliest examination, and 
return the paper immediately. Otherwise, and, un- 
less he can show that by the course of business 
he was not obliged at that time or place to pass 
finally upon the instrument, he is guilty of negli- 
gence, defeat the 
Therefore, even if the discovery and notification of 
the forgery is on the very day of the payment and 
the defendant has suffered no change of position, 
the money cannot be recovered (Levy v. 
United States, 4 Dall. R. [Pa.], 234). 


In England a curious rule in this 


and negligence will action. 


Bank of 


connection 
prevails whenever a party has paid for the honor of 
some one on the paper other than the drawer. If 
the payer discover that his correspondent’s hand- 
writing was forged and give notice thereof on the 
same day as the payment, he may recover (Wilkin- 
son v. Johnson, 3 B. & C. 428), but otherwise not 
(Smith v. Mercer, 6 Taunt. 76; Cocks v. Master- 
man, 9 B. & C. go2). In the latter case the court 
said: “ We are all of the opinion that the holder 
of a bill is entitled to know on the day when it 
becomes due whether it is an honored or dishonored 
bill, and that if he receive the money and is suf- 
fered to retain it during the whole of that day, the 
parties who paid it cannot recover it back. The 
holder, indeed, is not bound by law to take any 
steps against other parties to the bill till the day 
after it is dishonored. But he is entitled so to do, 
if he thinks fit, and the parties who pay the bill 
ought not to deprive the hoider by their negligence 
of any right or privilege.” 

It is difficult to find any just principle upon 
which this harsh rule may be supported. As re- 
quiring an impracticable diligence, it has been 
twice criticised by New York courts (Canal Bank 
v. Bank of Albany, supra; Goddard v. Merchants’ 
Bank, supra). In the former of the two New York 
cases the court suggested that the party paying 
under these conditions should be allowed to over- 
come the objection of presumed neglect, due to 
his superior knowledge of his correspondent’s 
handwriting “ by such speedy movement as to save 
all possible advantages to the holder against prior 
parties.” In short, where the payment has been 
made for honor of a person, other than the drawer, 





mere lapse of time in discovering the forgery wil] 
be no defense, 
remedy over. 


} 


has lost a 


unless the defendant a 
The suggestion was acted upon the 
later New York case, and seems to represent the 
American view. 
CHARLES HENRY TUTTLE 
New York Ciry, April, 1901. 


AN AUSTRALIAN LEGAL CODE. 


By J. Wootr, Vic. 


It has been frequently jurists and 


political philosophers that Napoleon was probably 


stated by 


greater as a civil administrator than as a military 
genius; and the Code Napoleon, the result of his 
intervention, a greater monument to his genius than 
his military victories. 

Certainly the results of the codification of the 
civil laws of France are enduring and of lasting 
benefit to France. 

The birth of the Australian federation presents a 
unique Australian 
domain of English law a result 
which will be of historic, as well as of national, 
importance. 


opportunity to 
achieve in the 


Statesmen to 


It would seem unnecessary, but for some mis- 
conceptions of the subject, to refer at any length to 


the material and moral advantages to be gained 


but some observations will help to present 
subject in a clearer light. 

At present each of the States entering the federa- 
tion enjoys the advantage of a separate legislature; 
and the statute law of each State, to some extent 
purely Apart from 
this, the general rights and duties of the communtty 


deals with local conditions. 
in each British State, speaking generically, depend 
upon British common law (the inheritance of all 
3ritish subjects), and the result of the decisions of 
English judiciary law, as decided by the Courts 
of Appeal. 

All English practicing lawyers have long recog- 
nized the uncertainty of the law, and there has been 
a constant desire to substitute a systematic codifi- 
cation of the law, which, in clear and concise terms, 
should define what is believed to be the ascertained 
law. This codification has been attempted in sev- 
eral instances, e. g., in the law of bills of exchange 
and the law of partnership, and has been attended 
with marked success; and there is no inherent rea- 
son why what has in these cases been so successfully 
done should not be applied to other branches of 
law. 

Certainty is, above all things, essential both in 
law and in commerce. The advantages to the mer- 


chant or the business man of being able to refer 
to a compendious, clear and ascertained code for a 
guide to his general rights and duties do not need 
emphasis. 

It has been said, no doubt justly, that there are 
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defects in the Code Napoleon, the Code Frederic 
(the German system), and the Codice Italiano (of 
Italy), but the advantages vastly outweigh the de- 
mer Beside, no human effort is periect, and no 
progress would be possible if we stood still and 
awaited final perfection. 

This latter objection was raised to the master 
piecc legal erudition (a codification of the law) 
of the late Dr. Hearn. This he prepared for the 
acceptance of the Victorian parliament, but 





gh delays and the death of the compiler it 


failed to become law. 

It is to be hoped that amongst the first acts of 
the Austrian parliament will be the appointment 
of a royal commission, composed of the leading 
judges, barristers and solicitors, banks and com- 
mercial men of the different cities, with power to 


appoint 
to draw a code in the form of a bill to present to 


a drafting committee of competent lawyers 


parliament. 

This should separate the subject into two, viz.: 
(1) a code to deal with the general rights and duties 
of all Australians, as British subjects, and (2) a 
consolidation of the existing statute law of the 
separate States on the subjects of banking, com- 
panies, divorce, 


mining, insolvency, 


similar subjects of statute law. 


patents and 


It should not be necessary to point out how im- 
portant it is that the British investor, who is so 
largely interested in Australian securities and prop- 
erties, should have certainly in the laws affecting his 
securities; and particularly this applies to banking, 
land tenure and companies. Similarly, were there 
one common title to Australian mines (in 
millions of British 


which 
money are at present invested) 
without liability to forfeiture for some cause beyond 
the British investor's control, how much more 
money would be attracted for the development of 


Australian minerals. 


The importance of this subject cannot be over- 


estimated, not merely from the purely Australian 
view, but from that larger necessity which all British 
communities are interested in furthering, viz., the 
welfare of the race, by simplifying its laws and 
thereby enabling British subjects to preserve what 
has been the glory of the race, its commerce, un- 
trammeled and free from hampering conditions. 
\ustralia has already been the exemplar in the 
political methods of voting by ballot and manhood 
suffrage, and in the admirable system of land trans- 
fer (Torrens’ act, originating in South 


In the 


Australia) 
domain of law there is no valid reason 
why a well-drafted code should not be the model 


ot that future codification of British law, which 
is the hope of jurists and juridical writers. That 
we have in Australia competent draftsmen has been 


shown by the commonwealth bill, which has 


evoked the warm admiration of statesmen and politi- 


cal writers throughout the world. And it is a 
subject worthy of their highest efforts and noblest 
genius.— From United Australia. 


WHEN MORNING COMES. 
S. E. KIseEr. 


[William M. Evarts’ last words were: “ Morning 
s coming.” 


We call it day, but is it day — 
This little, woeful space 

Through which we scheme and toil away 
For power and for place? 

Mayhap the fretting and the pains, 
The envy and the spite, 

\nd struggles after worldly gains 

Are only dreams that haunt us through 
A weary, dreary night. 


We learn to love and then, alas! 
Grief ever near us sits! 

E’en as we raise the joyful glass 
Fate dashes it to bits; 

The best rewards are always kept 
Just out of reach or sight, 

But haply, after we have slept, 

A glorious dawn may break and end 
A weary, dreary night. 


We fondly hope and darkly doubt, 
We struggle in despair; 

We thrust our anxious fingers out 
And clutch but empty air! 

And yet who knows? Mayhap the day 

—the light 

May sweep our troubled dreams away 

And bring the joys denied us through 
A weary, dreary night. 


Is still to dawn 


ae 


A PHILIPPINE CASE. 


A peculiar case was recently submitted to the 
board of war claims, sitting in this city for the 
purpose of passing upon claims arising from the 
occupation of the Filipines by the United States. 

The claimant is one Juan Pineyro, who asks com- 
pensation for damages alleged to have been sus- 
tained by one Manuel Pardo, said claimant being 
the assignee of Manuel Pardo. The case illustrates 
the incapacity of the Filipino to grasp the political 
situation in these islands, and the legal status of 
one participating in the insurrection. 

The claimant is represented,—the case is still 
pending — by one Felipe Calderon, a native lawyer 
prominent in the political issues of the day here 
in the islands; Calderon seems to be the people’s 
lawyer, is prominent in the recently formed Federal 
party, is attorney for the people in the somewhat 
celebrated San Josef College case, wherein he was 
opposed to the two archbishops, 
bishop of Manila, and 


Nozaleta, arch- 
Archbishop Chappelle. of 
New Orleans, and the papal legate to these islands. 

The claim of Pineyro against the United States 
was for the price received by the government by the 
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sale of a certain quantity of hemp, which had been 
confiscated as insurgent property and sold at public 
auction. 

The evidence, which substantiated the written 
claim, developed the following facts: Senor Manuel 
Pardo was the owner of a certain store-house situ- 
ated in the Pueblo of Nueva Caceres; in the said 
store-house was stored the hemp of the Society 
Co-operative, organized by General Lucban, a 
notorious insurgent leader, for the purpose of 
trafficking in hemp for the benefit of the insurgent 
government. Manuel Pardo was the depositary of 
the hemp belonging to the society and stored in his 
building. The hemp for which relief is sought from 


. the United States was obtained, wholly or in part, 


from the stock belonging to the insurgents, and by 
them turned over to Pardo for services rendered. 

On one occasion 300 sacks of rice were supplied to 
the insurgents by Pardo, in return for which a 
quantity of hemp from the insurgent store-house 
was given him. 

This innocent transaction is shown from the order 
following: 

** Nueva Caceres, October 14th, 1899. 

Diliver to bearer for the forces of this province, 
three hundred sacks of rice, deducting its value from 
the hemp which you have of the Co-operative. Re- 
sulting at the present current prices of both articles, 
four hundred and twenty eight picos. 


(Sgd) MARIANO ABELLA. 
The Depositary of the Co-operative. 


Mariano Abella, who signs the foregoing, was an 
insurgent official at the head of the Society Co-opera- 
tive; for the 428 picos of hemp, obtained by giving 
300 sacks of rice for the use of the insurgents, 
claimant seeks indemnity from the United States. 

Another order of similar character is as follows: 


Nevuva Cacres, November 30th, i899. 
The Depositary of the Co-operative Society. 


The Co-operative not having funds for the pay- 
ment of the pressing, transporation, sunning and 
re-pressing, amounting to one thousand four hundred 
and eighty four pesos, please take it from the quan- 
tity of hemp in your possession as depository at the 
rate of six pieces per pico, which is the current price 


.to-day, corresponding to two hun@red and forty 


seven picos of hemp. 
(Sgd.) MARIANO ABELLA. 
The President. 


In other words, for services rendered to this rebel 
society, Pardo was paid in hemp, to the amount of 
247 picos, for the price of which, as sold by the 
government he seeks indemnification, at the hands 
of the people’s lawyer, and a prominent member of 
the Federal party, Senor Felipe Calderon. 

The transaction illustrates the density of the 
Filipino mind regarding the relations of the people 
to the United States, and their crude ideas relative 


to the existing political and legal situation in the | 


islands. The leading lawyer in matters of public 
interest before the commission, supposed to be one 
of the most forward in advancing measures to sup- 


press the insurrection and tranquilize the country, 
with apparent sincerity submits a claim against the 
United States, on behalf of a client who had ob- 
tained property as a reward for rendering services 
to the enemy, giving them aid and comfort, and 
bringing himsc:. perilously near the line of treason, 
if his evidence does not in fact prove him a traitor, 
and this in a civil proceeding for the recovery of the 
price received by the government for the confiscated 
hemp which his client’s assignee had procured by 
treasonable dealings with the enemy in time of war, 

The Filipino is a queer combination; he may be 
termed a complication of contradictions. He is 
apparently no politician, at least in a practical sense, 
He likes to talk. Oratory of an effusive declama- 
tory style is his delight. To read the proclamations 
of the Filipino leaders issued since the commence- 
ment of the insurrection reminds one of the fiery 
declamations of the French revolution. This people 
are Spaniards, of Malay extraction, and are as far 
from American ideas, manners and instincts, as the 
Fejee Islanders or the inhabitants of Kamschatka. 

W. F..Norrts, 
Consul for United States. 
Mania, P. I., March, 1901. 
> 


INDEPENDENT CONTRACTOR. 


City Nor LiasLe For Injury THROUGH WoORK 
PERFORMED IN NEGLIGENT MANNER. 
New York Court oF APPEALS. 
Decided January 8, 1901. 


Mary T. Uppineton, Appellant, v. THE City oF 
New York, Respondent. 


When a city lets a contract to competent inde- 
pendent contractors for the construction of a sewer, 
upon plans reasonably safe and proper, it is not 
liable for damages caused by the settling of the 
ground in front of private property on the line of 
the work from the negligent manner of its 
performance. 

Independence of control in employing workmen 
and in selecting the means of doing the work is the 
usual test for determining whether the contractor 
is independent or not. Merely reserving the right 
to the city to change, inspect and supervise the 
work, and to require the contractor to discharge 
incompetent men, is not sufficient to deprive him 
of the character of an independent contractor. 

Appeal from a judgment of the Appellate Divis- 
ion of the Supreme Court in the Second Judicial 
Department affirming a judgment entered upon 4 
verdict rendered under the direction of the trial 
court. 


This action was brought py an abutting owner 
| upon Greene avenue in the borough of Brooklyn, 
| to recover damages alleged to have been sustained 
from injuries to her house through the construc 
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tion of a sewer by means of an open trench in said 
street. The sewer is known as a relief sewer, to 
carry 
flooded a portion of the city quite remote from 
the plaintiff's property. 


off surface water which, after heavy storms, 


Upon the trial there was evidence tending to 
show that the trench, dug for the purpose of laying 
the sewer, caused the ground to settle in front of 
the plaintiff’s premises and injured her house to the 
extent of $1,500, as claimed by her, although the 
jury upon the first trial assessed her damages at 
the sum of $500. The verdict was set aside, how- 
ever, upon appeal, and a new trial was granted on 
the [ 


action. 


esround that she had not made out a cause of 
Upon the second trial, which is now under 
review, the same facts appeared, and at the close 


of all the evidence the trial judge directed a verdict 
for the defendant. 

Greene avenue is a public street, seventy feet 
wide and thirty-five feet from curb to curb. It is 


well built up with dwellings upon either side, rang- 
two and one-half to three and one-half 


height. 


ing from 
stories in The most of the buildings stand 
back from the line of the street, while 
some, including that of the plaintiff, stand upon 
the The the compact 
gravel and sand, and contains boulders, some of 


ten feet 


line. soil under street is 
which are four or five feet in diameter. The depth 
of the excavation in front of the plaintiff's prem- 
ises was about thirty-five feet, the width at the 
top eighteen feet, and the sewer was ten feet in 
diameter, when The entire 
of the sewer, including branches, was more 


measured inside. 


length « 
than three miles, but for the most of that distance 
the diameter ranged from five feet to twelve inches, 
although for a part of the way it was from twelve 
to fifteen feet. 

The work was let to the firm of James J. Moran 
& Co., 
ing to the specifications, and furnish all the ma- 
terials and 


who agreed to construct the sewer accord- 


labor required for a given 


running foot, varying with the size. 


sum per 
The method 
of construction provided by the specifications was 
through an open trench, to “be opened one foot 
wider on each side than the exterior diameter of 
the sewer,”’ which was to be twelve feet. The sides 
of the excavation were to be “ supported with suit- 
able plank and shoring, whenever necessary.” The 
contractors were required at their 
to “ 


own expense 
may be necessary, all buildings, walls, fences or 
other properties which may be disturbed or in- 
jured during the progress of the work;” “to do 
everything necessary to protect, support and sus- 
tain the buildings on both sides of the street,” and 
were to “ be held responsible for all damages which 
may happen to neighboring properties.” <A suffi- 
cient quantity of timber and plank was to be kept 
constantly upon the ground and used “as required 
for bracing and sheathing the sides of the excava- 


tion.” Before breaking ground written notice of 


shore up, protect, restore and make good, as | 


at least twenty-four hours was to be given to all 
persons whose interests might be affected by 
operations under the contract. The contractors 
were to promptly remove the surplus earth, relay 
crosswalks, replace broken stones, regrade and 
repave the streets to the extent required by the 
work, and keep the materials excavated so trimmed 
as to be of as little inconvenience as possible to the 
public and the adjoining tenants. All damages re- 
sulting to buildings, etc., through the negligence 
of the contractors were to be paid by them, and 
they were required to give a bond to indemnify the 
city against all suits brought on account of in- 
juries sustained through the construction of the 
work, “or by or on account of any act or omis- 
In addi- 
authorized to retain 
enough money otherwise going to the contractors 
to make good all losses to third persons. The city 
engineer was to “have the right to regulate the 
excavation,” and not than 400 feet of 
trench”’ was to be opened at one time without his 
permission, while the commissioner of city works 
was authorized to 


sion of” the contractors or their agents. 
tion to this the city was 


“more 


“change at his discretion the 
amount of all the various kinds of work and ma- 
terials and structures.” The 
required to observe all the 


relation 


contractors 
ordinances 
to obstructing the 
rock blasting the 
carefully covered with heavy 
timber, according to the ordinances of the com- 
mon council” relating to the subject, which “ ordi- 
nances shall be strictly observed.” 


were 
of the 
in 
all 


be 


common council 


streets, and “in cases of 


blast”? was “to 


If any person 
employed by the contractor should “ appear to the 
engineer to be incompetent or disorderly,” he was 
to be discharged and not employed again without 
permission. The engineer, with the consent of the 
commissioner, had vary, extend or 
diminish the quantity of work during its progress 
without vitiating the contract.” 
vided that 
sary 


power *to 
It was also pro- 
“all explanations and directions neces- 
the carrying out and 
satisfactorily the 


to completing 
descriptions of work 
contemplated and provided for under this contract 
will be given by said engineer.” The city had the 
right to inspect the work and materials to see that 
they corresponded with the specifications. Any 
materials or implements brought upon the ground 
which the engineer “ should to be of im- 
proper description or improper to be used in the 
work,” were to be removed forthwith. The con- 
tractors were to have charge of and be responsible 
for the entire line of work until its completion and 
acceptance, and were not to be paid for any part 
thereof until the whole sewer was finished. The 
specifications contained many provisions relating 
to details of the work that are usually found in 
municipal contracts for the building of sewers. 
The plaintiff’s lot, as described in her deed, be- 
gins at a fixed point “on the southerly side of 
Greene avenue,” and the third course runs “to the 


different 


deem 
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southerly side of Greene avenue and thence” by 
the fourth course “westerly along Greene avenue 
to the place of beginning.” The house on said lot 
consisted of three stories anda basement, and cost 
$9, 300. 

Further facts are stated in the opinion. 

James Troy and George W. Wingate, for appel- 
lants; John Whalen, corporation counsel (William 
J. Carr and R. Percy Chittenden, of counsel), for 
respondent. 

Vann, J.— When a municipal corporation has 
general authority by statute to make a public im- 
provement in a public street, which does not involve 
direct encroachment upon private property, it is 
not liable for consequential damages, unless they 
are caused by negligence, misconduct or want of 
skill on the part of its servants or agents (Atwater 
v. Trustees of Canandaigua, 124 N. Y. 602; Rad- 
cliffe v. Mayor, 4 N. Y. 195; Transportation Co. v. 
Chicago, 99 U. S. 635; 2 Dillon on Munic. Corps., 
sec. 1029; Shearman & Redfield’s Negligence, sec. 
272). In such cases the corporation is the agent 
of the State, and acts done in the proper exercise 
of governmental powers do not make such agent 
liable at common law, even if they indirectly affect 
If the 
work is unlawful, the injury wilful, or the damages 


but do not directly invade private property. 


are owing to the failure of the proper authorities 
to exercise due care or skill, there is no exemption 
from liability, even when the undertaking is wholly 
for the benefit of the public. 

The relief sewer, which is the subject of this con- 
troversy, 
a public 
property, 
damages 


was lawful, because it was built wholly in 
street, without encroaching upon private 
and was duly authorized by statute. Such 
as were inflicted upon abutting property 


were an indirect result of the work and were not | 


caused by wilful misconduct. The controlling 
question is whether they were owing to the omis- 
sion of some municipal duty, or, in other words, 
whether the city, through its representatives, was 
guilty of negligence, which includes want of skill 
whenever the exercise of skill is required by law. 
This question, for convenience, may be resolved 
into the questions: (1) 


Whether the defendant was negligent in selecting 


following subordinate 
an improper route or adopting an improper plan 
for the construction of the sewer; (2) whether 
James J. Moran & Co. were independent contract- 
ors, as that phrase is known in law; (3) whether 
said contractors, if not independent, were negligent 
in executing the work. 

The city was not obliged, at its peril, to select 
the best possible route or to adopt the best possible 
plan, provided the route selected and the plan 
adopted were reasonably safe. While the statute 
which conferred the power did not provide that 
this particular sewer should be built in any particu- 
lar street, it was without limitation, and, hence, 
the city had control of the method of making the 
improvement. 


The route and plan adopted pro- 


moted the interest of the public, but two experts 
called by the plaintiff testified, in view of what had 
happened and not in anticipation of what might 
happen, that construction by means of a tunnel 
would have caused less settling of the ground and 
less danger to abutting property than construction 
by an open trench. 


The city employed engineers 
conceded to be competent, who, after long and 
careful study of the subject, recommended the route 
and plan finally determined upon. That the route 
thus selected was a proper one, according to the 
evidence, does not admit of discussion. 

The city was bound to exercise due care to see 
that the plan decided upon was reasonably safe, but 
its “rights were superior to those of persons en- 
(Atwater v. 
The plan adopted had been in 
general use for years. 


gaged in work private in character” 
Trustees, supra). 
It was carefully prepared to 
protect both public and private interests. The tun- 
nel plan, while safer in most respects, is dangerous 
to 
causes 


some as well as 


the 


extent, more expensive. It 


less 


settling of 
with 


ground and prevents 


interference travel, but inspection is more 
difficult and inferior work less apt to be discovered. 
It was not in general use, for almost all sewers in 
this country, at the time the plan was adopted, 
were laid in open cuts. 
not the rule.” There are three methods of 
tunneling, known as the timber, shield and _ pilot 
systems. One of the plaintiff's experts condemned 
the timber method as dangerous at the place in 


“ The tunnel is the excep- 
tion, 


question, and testified that the pilot system was 
the best, although he had never seen it in operation, 
The other expert sworn for the plaintiff also pre- 
ferred the pilot system, but said that he had never 
used it and that it was of recent origin. Even by 
the pilot system there are intervals of time when 
portions of the earth above are unsupported before 
the. sustaining plates are put in, 
short, 


and, while the in- 
the take 
place before the support is adjusted. 


terval is subsidence of soil may 

Engineering conditions required the sewer to be 
placed about thirty-five feet beneath the surface of 
the street in front of the plaintiff's property, which 
left insufficient lateral pressure of the soil to pre- 
vent undue vertical the 
tunnel. A sewer only ten feet in 
diameter cannot be conveniently built by means of 


pressure upon work of 


excavating a 


a tunnel, owing to the lack of room for workmen, 
and the city had never used that method under 
the circumstances The inconvenience of 
building a sewer but ten feet wide by the tunnel 


named. 


method was illustrated by actual experience on the 
work in question, as it was necessary for a part 
of the way to tunnel under a hill eighty feet high, 
yet the contractor testified that he asked and ob- 
tained permission from the city authorities to make 
a sewer twelve feet in width, without additional 
charge although the contract called for one only 


ten feet wide. Even that tunnel, at that depth, 
caused some damage to abutting property, and it 
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cost fifty-eight dollars more per running foot than 
where a cut was made. 


Furthermore, there was a sewer in actual use 
twelve feet below the surface of the street, which, 
in case of leakage, might flood the tunnel and 
make it dangerous to adjacent property through 
settling of the moist soil. The city wished to re- 
move that sewer from the street altogether, which 
would have been impossible except by the trench 
system. The presence of boulders in the soil made 
the tunnel plan less feasible that it otherwise would 
have been. The experience of the city was against 
it. No expert expressly condemned the plan 
adopted, and a large majority, including those of 
the highest standing and greatest experience, pre 
ferred it. The specifications made careful provis- 
ion to protect the property of abutting owners by 
shoring, sheathing and otherwise, as well as to 
compel the contractors to make good any loss 
that might happen. 

The fact that the engineers of the city expected 
there would be some damage to sidewalks and 
stoops before they adopted the plan does not show 
that it was defective, because some damage would 
have resulted from any plan. Consequential dam- 
ages, more or less serious, naturally result from 
making extensive improvements in a public street 
occupied with dwellings standing upon either side. 
The city, however, is not liable therefor at com 
mon law so long as they are confined to conse- 
quences that are the necessary and usual result of 
the proper exercise of the power to make the im 
provement. A change of grade may leave some 
houses too high and others too low, either to look 
well or to be conveniently used with reference to 
the street, yet, even if the change is such as to en 
danger their stability, the city is not responsible at 
common law, although the subject has been regu- 
lated by statute to some extent in certain cities 
(Radcliffe v. Mayor, supra). As was said in At- 
water v. Trustees (supra), which is an instructive 
ase, “serious injury to property may be occa- 
sioned by the lawful exercise of powers of public 
character pursuant to law, and if the work is care- 
ful 


y and skilfully performed, the consequences 
may be damnum absqué injuria when the Legislature 
has provided for no compensation. In such case 
the protection of the owner of property not taken 
or appropriated, which may be subjected to hazard 
or injury, is in the care and skill to be observed by 
those engaged in the execution of the work. If 
they fail to do that they are liable for the conse- 
quences of such failure.” 
We think the evidence before us, even with every 
permissible inference drawn in favor of the plaintiff, 
ld not permit a jury to find that the plan of 
construction was not reasonably safe. While some 
facts bearing on the principal question were in con 
troversy, the uncontradicted evidence, when con 
sidered in connection with those facts, assuming 
to be found according to the plaintiff’s theory, 


left no question of fact as to the reasonable safety 
of the plan. 

When a municipal corporation furnishes its own 
materials and makes a public improvement through 
agents selected by itself, with power to discharge 
them at will and to direct them as to details of the 
work, they are its servants, and the master who 
selects and controls them is liable for their negli- 
gence. They are, so to speak, the hands and arms 
of the city, to do its will, as the hands and arms of 
a man do his will. 

When, however, the city has power to let the 
work and it enters into contract with competent 
contractors, doing an independent business, who 
agree to furnish the necessary materials and labor 
and make the entire impr®vement according to 
specifications prepared in advance, for a lump sum, 
or its equivalent, they are not the servants or 
agents of the city, but are independent contractors, 
and the city is not liable for their negligence, even 
when it reserves the right to change, inspect and 
supervise to the extent necessary to produce the 
result intended by the contract, provided the plan 
is reasonably safe, the work is lawful, is not a 
nuisance when completed, and there is no interfer- 
ence therewith by municipal officers, which results 
in injury (Berg v. Parsons, 156 N. Y. 109; Engel v. 
Eureka Club, 137 N. Y. 100; Butler v. Townsend, 
126 N. Y. 105; Charlock v. Freel, 125 N. Y. 357; 
Harrington v. Village of Lansingburg, 110 N. Y. 
145; Ferguson v. Hubbell, 97 N. Y. 507; Town of 
Pierrepont v. Loveless, 72 N. Y. 211; Kelly v. The 
Mayor, 11 N. Y. 432; Pack v. The Mayor, 8 N.Y. 
22; Blake v. Ferris, 5 N. Y. 48; Reedie v. London, 
etc., Ry., 4 Exch. 244; Overton v. Freeman, 21 L. J. 
C. P. 52). Independence of control in employing 
workmen and in selecting the means of doing the 
work is the test usually applied by courts to deter- 
mine whether the contractor is independent or not. 

James J. Moran & Co., as competent contractors, 
undertook the independent business of building the 
sewer in question with their own materials and 
their own men, for, by specific agreement, they 
were to furnish both. They represented the will of 
the defendant as to the result of the work, but not 
as to the means of doing it. The men, the ma- 
chinery and the details were all under their con- 
trol. The city could not employ workmen for 
them nor direct the workmen employed by them. 
It could not select the tools and appliances to be 
used, nor require them to be used in any particular 
way or at any particular time. The will of the con- 
tractors, not of the city, controlled in these re- 
spects. While certain municipal officers could re- 
quire the contractors to discharge incompetent 
workmen, that did not make the workmen not 
discharged the servants of the city, nor empower it 
to fill the places of those discharged with men of 
its own selection. 

Stipulations to secure faithful compliance with 
the specifications on the part of the contractors do 
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not make them servants of the city, as was held in 


Kelly v. The Mayor (supra), where the contract 
contained the following clause: “The whole work 
to be done under the direction and to the entire 
satisfaction of the commissioner of repairs and sup- 
plies, the superintendent of roads and the surveyor 
having charge of the work.” The contractor in 
that case also “agreed to do the work, to take all 
necessary precautions for the prevention of acci- 
dents or injuries to persons or property, and to 
indemnify the corporation against all loss or aam- 
age by reason of any neglect or unskillfulness in 
its performance.” The court said: “ The clause in 
question clearly gave to the corporation no power 
to control the contractor in the choice of his serv- 
ants; that he might. make his own selection of 
workmen will not be denied. This right of selec- 
tion lies at the foundation of the responsibility of 
a master or principal for the acts of his servant 


or agent. * * * Asa general rule, certainly no 


one can be held responsible as principal who has | 


not the right to choose the agent from whose act 
the injury flows. * * * The object of the clause 


relied upon was not to give to the commissioner | 


of repairs and the other officer named the right to 
interfere with the workmen and direct them in 
detail how they should proceed, but to enable them 
to see that every portion of the work was satisfac- 
torily completed. It authorized them to prescribe 
what was to be done, but not how it was to be 


done nor who should do it.’ 

So in Pack v. The Mayor (supra), the contract 
provided that the work was to be done according 
to certain specifications and the contractor also 


‘ 


agreed to “conform the work to such further di- 
rections as should be given by the street commis- 
sioner and one of the city surveyors,” yet it was 
held that this was “nothing more than a stipula- 
tion for a change of the specification of the work, 
as stated in the contract, at fixed prices provided 
therein. It does not, as the court below held, make 
Riley the immediate servant of the defendants nor 
give to them any control over him as to the man- 
ner or otherwise in which he should conduct the 
blasting.” See, also, Charlock v. Freel (125 N. Y. 
357), where the city reserved the right to “ vary, 
extend or diminish the quantity of work during its 
progress,” and authorized the engineer to fix the 
price of all work not included in the contract. 


As was said by the learned Appellate Division, 
the “supervisory powers related to the character of 
the work performed for the then city of Brooklyn 
and not to the relations of the contractors with 
third persons.” Those relations were not inter- 
fered with by the city, which, however, made care- 
ful provision for the protection of abutting prop- 
erty by shoring it up, sheathing the trench and 
the like, but leaving to the contractors full control 
of the means and methods of doing it. While the 


contract provided that it should be done, it did not 
provide how it should be done. 


“To make the 


city liable it must have the power to direct and 
control the manner of performing the very work 
in which the carelessness occurred” (Vogel v. The 
Mayor, 92 N. Y. to, 18). 

James J. Moran & Co. were not servants em- 
ployed in the business of a master and subject to 
his control as to all parts ot the work, but were 
independent contractors engaged in making an en- 
tire improvement, free from control as to the man- 
ner of performance, although subject to instruc- 
tions as to results. The plan was seasonably saie, 
the work was lawful, was not interfered with by 
the city to the injury of the plaintiff, and was not 
a nuisance when performed. We think the city 
was liable neither for the negligence of the con- 
tractors nor that of their agents or servants. 

The contractors were, of course, liable for their 
own negligence, but the conclusion already reached 
makes it unnecessary to consider that subject upon 
this appeal. 

The judgment should be affirmed, with costs 

PARKER, Ch. J.; O’Brien, BartvLett, Haircut, 
MarTIN and Lanpon, JJ., concur. 

Judgment affirmed. 

a ee 
HRotes of Cases. 


Carriers — Protection of Passengers — Degree of 
Care Required — Ejection by Third Persons — 
Complaint — Sufficiency—In Lake Erie & W 


R. R. v. Arnold, decided by the Appellate Court 
Indiana, in January, rgo1 (59 N. E. 394), it was held 
that a carrier is not liable for the ejection of a pas 
senger by third persons if it does not appear that 
its train crew were present, or knew thereof, or 
had reasonable cause to apprehend his danger; that 
a carrier is not liable if it does not appear tl 
knowing of the assault, the crew, in the exercise of 
reasonable care, could have prevented it, or that 
they were called on and refused help and protection, 
to which the passenger was entitled. 

It was further held that a complaint in an action 


for the ejection of a passenger from a train by thir 
persons, averring that it was in full view of defend- 
ant’s employes in charge thereof, and that they 
made no effort to protect him or prevent the assault 
and battery, charges defendant with actionable neg- 
ligence, but is insufficient if it does not appear there- 
from that plaintiff was free from fault at the particu- 
lar time when the injury occurred. The court said 
in part: 

It seems to be the rule, with but few exceptions, 
in the courts of this country and England, that a 
railroad carrier is bound to exercise a high degree 
of care to protect its passengers from injury by third 
persons, and that, while the carrier must exercise 4 
high degree of care, it is not liable if such care is 
used, there being no liability unless there is negli- 
gence (Elliott, R. R., sec. 1591; Felton v. R. R. Co., 
69 Iowa, 577, 29 N. W. 618; R. R. Co. v. Hinds, 53 
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Pa St. 517; R: R Co. v.. Pillow, 76 Pa. St. 511; 
Britton v. R. R. Co., 88 N. C. 544; Jackson v. R’y 
Co., 104 Mo. 452, 16 S. W. 413; R. R. Co. v. Pills- 
bury, 123 Ill. 10, 14 N. E. 22; Winnegar’s Adm’r v. 
R’y Co., 85 Ky. 553, 4 S. W. 237; Mullan v. R. R. 
Co., 46 Minn. 474, 49 N. W. 249; Goddard v. R’y 
Co.. 57 Me. 213). Admitting, as we must, in con- 
sidering the sufficiency of the complaint, that all the 
material allegations therein are true, does it state 
facts from which the court must, as a matter of law, 
conclude that the appellant was guilty of negligence, 
and that the appellee was free from contributory 
fault, The case here presented is very different from 
a case where the passenger is wrongfully ejected or 
assaulted by a servant of the carrier. In such a case 
the act of the servant or agent is the act of the 
principal. But in the cases of the class to which the 
case under consideration belongs the complaint 
must, in the absence of a direct averment of negli- 
gence, allege facts which in law amount to negli- 
As to the first assault upon 
appellee, it is not shown by the complaint that the 
conductor or brakeman in charge of the train was 
present when the appellee was ejected from the 


gence. committed 


train; neither is it shown that they saw appellee 
ejected, or saw him try to board the train at 
Montpelier, while it was standing at the station; 
nor does the complaint show that appellant or its 
servants had reasonable grounds to apprehend that 
appellee was in danger, nor that, if they had known 


of the assault, they could, in the exercise of rea- 


sonable care, have prevented it; nor does it show 
hat appellee at any time called upon the servants 





of appellant in charge of the train for help or pro- 
tection, and that the help and protection to which he 
was entitled was refused. Thus, it was held in 
Royston v. Railroad Co. (67 Miss. 376, 7 South. 320) 
that if a passenger is violently assaulted by a fellow 
passenger while the conductor is absent attending to 
his duties in another part of the train, not knowing 
of the assault or that it was threatened, the carrier 
The second and last 
appellee by his 


cannot be held liable therefor. 


ssauit 
assau 


committed fellow 
passengers was when he attempted to board the 
train after it had pulled down the track and was 
waiting for another train to pass. This assault, the 


complaint avers, was in full view of the employes in 


upon 


charge of the train and that said employes made no 
effort to protect him or to prevent his fellow passen- 
gers from assaulting him and preventing him from 
getting on said train. Whether said employes were 
near enough to render any assistance, or whether 
they negligently refused to come to aid him, we are 
left to presume from the mere statement that at 
the time the assault was committed he was in full 
view of said employes. Under the authorities cited 
we are inclined to hold that the averments of the 
complaint as to the second and last assault com- 
mitted upon appellee are sufficient to charge appel- 
lant with actionable negligence. But the complaint 
is open to another and fatal objection. The theory 
of the complaint is to recover damages for the tort, 


and the contract for carriage is set forth merely as 
leading up to the commission of the tort,-and for the 
purpose of showing appellant’s liability therefor. 
The assault and battery was the cause, and not the 
There is 
no avermeat in the complairt that appellee was free 
from fault. 


effect, of the failure to transport appellee. 


The general averment that appellee was 
free from fault would have been sufficient, uiuless it 
affirmatively appeared from the facts pleaded that he 
negligently contributed to his injury. But the com- 
plaint, as stated, does not contain such general aver- 
ment. Such averment being absent, its sufficiency 
in this respect must be determined from the specific 
facts stated in the complaint. The facts so stated 
must be such as will affirmatively show that the 
appellee was free from fault. It is averred in 
the complaint that appellee, while a passenger on the 
train, was sitting quietly in his seat; that he said 
nothing offensive to anyone, and that he conducted 
himself in a proper manner. These averments pre- 
cede the statement in the complaint of what took 
place on the platform of the car, or of what took 
place when appellee was trying to board the train 
after being ejected. As to what he did after leaving 
the seat, and while he was upon the platform, or 
upon the ground, the complaint is silent; and he 
may have been guilty of such conduct, after leaving 
his seat, as would have entirely exonerated appellant 
from any liability herein. In fact, the complaint is 
silent as to the conduct of appellee at the particular 
time the assault and battery occurred. Appellee 
may have been, while in his seat, perfectly free from 
fault in any manner contributing to his injury, and it 
may have been that, after leaving his seat, and going 
upon the platform, his conduct was such as to have 
justified his removal from the train by force. The 
allegation of freedom from contributory negligence 
must relate to and apply to “the time and act of the 
injury” (Railroad Co. v. Hancock, 15 Ind. App. 104, 
43 N. E. For error in overruling the de- 
murrer to the complaint, 


659). 
the judgment is reversed. 
Railroads — Crossing Accident — Contributory 
New York, S. & W. R. R. v. 
Moore, decided by the United States Circuit Court 
of Appeals, Second Circuit, in January, t901 (105 
Fed. R. 
railroad track just in front of a rapidly approaching 


Negligence. In 


725), it was held that one driving onto a 


train cannot be held guilty of contributory negli- 
gence as matter of law, it being impossible, because 
of obstructions, to see the train till the team was on 
the track, though he did not stop his team to listen; 
he having approached at a walk, and testified that as 
he approached the track he was listening for a train, 
and did not discover it until he was on the track, 
and that his horses, though afraid of cars, did not 
act as though they heard anything of the train. 

It was further held that where, by reason of ob- 
structions, a train approaching a crossing cannot be 
seen by one driving till on the track, the fact that no 
gateman or warning signals are maintained at the 
crossing may be considered on the question of the 
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railroad company’s negligence. The court said in 
part: , 

It seems too plain to require extended discussion 
that the trial judge did not err in refusing to direct 
a verdict for the defendant. He acted upon the well- 
settled rule that when the evidence is conflicting, 
and there are different inferences which may be 
drawn by different minds, the question of the con- 
tributory negligence of the injured party is one for 
the jury. If the jury believed the testimony on 
behalf of the plaintiff, the approaching train, because 
of the obstructions in the way, could not have been 
seen by him until his horses were practically upon 
the track, when it was too late to escape a collision, 
and he could only discover its approach by his 
sense of hearing. If his testimony was true, he used 
all his faculties diligently, and did everything that 
any prudent man wouid have been likely to do while 
crossing the track, unless he should have stopped 
his horses to listen more perfectly. His testimony 
may be incredible, and it may seem unaccountable 
that he did not hear the noise of the approaching 
train; but the jury was at liberty to credit his narra- 
tive, and to weigh among the probabilities in its 
favor the exertion of that impulse of self-preserva- 
tion which, in the case of a sober and prudent man, 
is always to be presumed. In approaching a rail- 
road crossing the injured party is not to be deemed 
guilty of contributory negligence because he did 
not exercise the greatest degree of diligence which 
he could have exercised, but only if he fails to exer- 
cise such care as a prudent man approaching such a 
place would. 
case is a question for the jury to decide, in view of 
the circumstances developed. 

The trial judge correctly stated the law in his in- 
structions to the jury in these terms: 


Whether he ought to stop in a given 


“ When a traveler is approaching the track of a 
railroad, especially where there are obstructing 
buildings in the vicinity which interfere with his 
view, his duty is to proceed cautiously, to look, to 
listen, and, if the circumstances of the case require 
it, to stop in order that he may listen more care- 
fully before continuing his course.” 

In the recent case of Judson v. Railroad Co. (158 
N. Y. 507, 53 N. E. 514) the court stated this to be 
the rule in the courts of nearly all the States in the 
Union. (See, also, Improvement Co. v. Stead, 95 U. 
S. 161-168, 24 L. Ed. 403.) It was for the jury to 
apply the instructions to the particular facts, and if 
they erred in finding that under the circumstances it 
was unnecessary for the plaintiff to stop in order to 
listen more attentively, because a prudent man 
would have supposed that the approaching train 
could be seasonably- heard without doing so, the 
error is not one which it is within the province of 
an appellate court to correct. 


Copyright—Infringement-—-Unfair Competition.— 
In Doan v. American Book Company, decided by 
the United States Circuit Court of Appeals, Seventh 
Circuit, in January, 1901 (105 Fed. R. 772), 


it was 








— 


held that the sale of a copyright book by the owner 
of the copyright carries with it all the rights and 
incidents of ownership, including the right to resel] 
and to maintain the book as nearly as possible in its 
original condition, so far at least as the cover and 
binding are concerned; and the purchaser or any 
subsequent owner may rebind the book in exact 


imitation of its original binding, as regards the title 
and cover designs, including the name of the pub- 
lisher, and may sell the same, as to rebound, with- 
out infringement of the copyright. 

It was further held, however, that a dealer who 
purchases second-hand school books, cleans, trims 
and rebinds the same, using covers in exact imita- 
tion of the originals, and places them in the market 
to be sold in competition with those of the pub- 
lisher, although at a reduced price, is guilty of un- 
fair competition, where, by reason of their new ap- 
pearance they are likely to be purchased by children 
in the belief that they are new books, and the pro- 
duct of the original publisher, including the cover 
and binding, and a court may properly require a 
notice to be plainly stamped upon the cover suff- 
cient to prevent such deception. 

——_——-4 ——- 


A BRILLIANT SPECTACLE. 
THERE WILL BE Forty THOUSAND LIGHTS ON THE 
EXposITION TOWER. 
Pan-American 
sition is designed to be the most brilliant diamond 


The electric tower of the Expo- 


of the illumination. In height this tower is 409 
feet, the base being 80 feet square, on the east 
and west sides of which two colonnades, 75 


feet high, turn to the south. It will be a structure 
which, by day, will be architecturally graceful, at- 
tractive and beautiful, and by night, when it is 
under full illumination, it will present a spectacle 
beyond the possibility of a word picture. From top 
to bottom, from the highest point to the water in 
the basin in front of it, on all sides, this wonderiul 
tower will be covered with incandescent lamps. In 
all, over 40,000 of these lamps will be used on the 
tower, and the highest skill is demanded in placing 
them in order that the entire surface may be cov- 
ered so that there will be an equality of light on 
every part. Never has the human eye looked upon 
such a gorgeous spectacle as this electric tower is 
to be, so that it is impossible to make comparison 
with anything the world has yet witnessed. From 
every point the tower structure will present a starry 
appearance, the whole effect being such as to com- 
mand the most sincere admiration. On the interior 
There will be 
restaurants, roof gardens, loggias, pavilions and 


the tower will be a hive of industry. 


cupolas through which the tide of appreciative hu- 
manity will pour from dawn to midnight; and when 
the day’s sightseeing at the Exposition is ended 
the visitor will have an impressive mental record of 
the wonders of the electric tower. 











hu- 


1 of 








THE ALBANY 


LAW JOURNAL. 161 








HANDWRITING EXPERT EVIDENCE. 

The ruling of Justice Fursman, in the retrial of 
Dr. Kennedy for murder in New York city, refusing 
to admit the evidence of Handwriting 
Kinsley, has created a profound sensation. 


Expert 
If cor 
rect, it will upset settled convictions of bench and 
bar in many quarters. The opinion generally pre- 
vails that such evidence is admissible, and in the 
former trial, convinced doubtless of its futility, no 
objection on this score was made by the able coun- 
sel for the defendant. 

In the present case a check for $13,000 was found 
on the person of the murdered girl, and on the floor 
of the room a torn memorandum, containing the 
words: “ E. Maxwell and wife,” corresponding with 
the entry on the hotel register. 

To show motive, the prosecution offered to prove 
by Expert Kinsley, after comparison with admit- 
tedly genuine specimens, that the check and memor- 
andum were written by the defendant. 


This evidence the trial judge excluded, and stated, | 


in effect, that while admissible in the case of dis- 


puted writings, this check and memorandum were | 


not “disputed writings” within statutory intend- 
ment in New York, nor by a proper construction 
Fur- 
ther, that such expert evidence is only admissible 


of the decisions of its courts of last resort. 


Here 

the subject of the controversy was the killing of the 

girl, and these writings were merely evidential. 
Justice Fursman was quoted in the public press 


when the writings themselves are in issue. 


as stating that the same ruling would inevitably 
have been made in the former trial, had the question 
been raised. 

Despite these trial 
judge, it is conservative to state that the question 
is by no means settled beyond peradventure, and 
considerable speculation will attach to the decision 


positive statements of the 


of the Court of Appeals on this point, if it comes 
before that tribunal. If Justice Fursman is right, 
there certainly exists in legal minds a general mis- 
conception as to the effect of statute and judicial 
decision on this point, which should be cleared up 
by an official pronouncement of the proper court. 

Speaking generally of the law in this country, the 
opinion of an expert, based on his careful compari- 
son of the disputed with a genuine 
specimen, is generally held admissible. In a com- 
paratively recent case (Dressler v. Hard, 127 N. Y.), 
it became material whether an ambiguous word in 
the date was “Jan.” or “July.” The testimony of 
an expert who had examined admittedly genuine 
specimens was excluded by the trial judge, and 
this was held reversible error. 


writing 


The principle in- 
volved was whether a doubtful word in a written 
instrument might be shown by expert testimony, 
and it is pertinent, although distinguishable, from 
the present case. 

The point ruled on by Justice Fursman has been 
the subject of much controversy, both here and in 
England, and it would be useless to attempt to 





reconcile the decisions at common law. Of course, 
this expert opinion is designed simply to aid the 
jury, and they are to weigh the evidence for what 
it is worth. Neither law nor custom sets up any 
required standard of education for juries, and even 
to a jury of exceptional intelligence such aid might 
be very helpful. 

At the same time the facility by which diametri- 
cally opposed expert testimony is obtainable in 
important trials has brought this kind of evidence 
into disrepute in the popular mind, and leaves its 
It is natural that the 
judiciary, which often is close to the public pulse, 


should anticipate legislative action, and endeavor 


impress on the average jury. 


to limit and restrict the scope of such testimony.— 
Yale Law Journal. 
—— 


COURT REPORTS AS A PER- 
QUISITE. 


SUPREME 


[From the New York Times, March 16, 1gor.] 





According to the promoters of a bill introduced 
in the assembly by Assemblyman Waldo R. Black- 
well, of Brooklyn, the present Supreme Court Re- 
porter of the State, Marcus T. Hun, receives a larger 
income from his office than any federal official, with 
the sole exception of the president of the United 
States. The text of the bill, which is No. 1,707, and 
was introduced on March eighth, is as follows: 

Section 1. Within thirty days after the passage 
of this act the Appellate Division of the Supreme 
Court of the State of New York must appoint and 
thereafter shall have power to remove a reporter 
of the Supreme Court of the State of New York, 
provided that in any contract for the publication of 
said reports there shall be paid by the contractor 
to the State treasurer for the use of the State the 
sum of $1,000 per volume for each and every volume 
issued. 

sec. 2 
herewith are hereby repealed. 

Sec. 3. This act shall take effect immediately. 

Mr. Hun was appointed reporter in 1874 by the 
Appellate Division of the Supreme Court. Since 
that time most of the reports have been published 
by the Banks Law Publishing Company, of 21 Mur- 
Banks is the head. 
Volumes 21 to 35 were issued by W. C. Little & 
Co. The head of the former firm made a statement 
yesterday in regard to Mr. Blackwell’s bill. He 


All acts and parts of acts inconsistent 


ray street, of which David 


said: 

“Under the present arrangement we, the pub- 
lishers, pay to Mr. Hun from $2,000 to $2,500 a 
volume for the reports, including a sum for the 
coypright, aiid in some years considerable amounts 
for extra help in the getting up of the volumes. 
This company paid him $168,970.23 between 1874 
and 1896 for Supreme Court reports. For fifty-four 
volumes of Appellate Division reports, including 
the time from 1897 to 1901, we paid him $108,000. 
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W. C. Little & Co. paid him $37,500 for the volumes 
they published. For the last five years the yearly 
number of Hun’s reports has been eleven volumes, 
the amount paid for them being $2,000 a volume. 
So he has received in that period $22,000 per year, 
of $110,000 for the five years. 

“ Hitherto the State has received no money for 
the reports. Under Mr. Blackwell’s bill it will get 
$1,000 on each volume. Presuming that there are 
twelve volumes annually, the yearly revenue thus 
paid into the State treasury will be $12,000. In 
publishing the reports we shall offer to pay to the 
reporter $500 a volume. That will bring his income 
down to about one-fourth of what it is at present, 
and he will no longer stand second to the president 
of the United States in the matter of salary.” 

Mr. Hun serves as reporter in terms of five years, 
and at such intervals he has been reappointed time 
after time 1874. His headquarters are in 
Albany. He was quoted in a recent issue of the 
Albany Sunday Press as saying, in speaking of Mr. 
Blackwell’s bill, that he was of the opinion that the 
bill could not legislate him out of office, inasmuch 


since 


as he had already made many contracts in conse- 
quence of his reappointment for a term of five years. 

There have been many protests of late about the 
method of Court 
Publications doings of the 
profession devoted 
the subject. Attention has been 
fact that the Court of reporter 
Miscellaneous Court reporter receive fixed salaries 


issuing the Supreme reports. 
legal 


notice to 


devoted to the 
considerable 
called to the 


have 


Appeals and the 
per annum, with no means of additional profits, and 
it is claimed that Mr. Hun gets nearly 700 per cent 
more for his books than the prices that would in- 
sure their issuance at a reasonable profit. 


{From the Albany Sunday Press, March 10, 1901 | 
Supreme Court Reporter Marcus T. Hun does 
not seem to be disturbed over the 
second attempt to oust him from his office of 
Supreme Court Reporter. Assemblyman Waldo R. 
Blackwell, of Kings, is the man who is after Mr. 
Hun’s scalp. Mr. Blackwell introduced a bill a few 
days ago which he thought would do the business, 
but has since concluded that the bill is unconsti- 
tutional. His latest bill provides that the Appellate 
Division of the Supreme Court must appoint a new 
Supreme Court Reporter. In addition the contractor 
who prints the reports of the Supreme Court Re- 
porter must pay to the State $1,000 a volume for 
This practically means that the State 


very much 


each volume. 
instead of paying any salary to a Supreme Court 
Reporter, as is the case with the Court of Appeals 
and the Miscellaneous Court reporter, will receive 
a bonus of about $12,000 a year from the printing 
of the reports. 

When seen by the Sunday Press reporter yester- 
day, Mr. Hun said: 

“T suppose an assemblyman can introduce a bill 
if he desires to, ordering the Appellate Division of 





the Supreme Court to stand on its head. That 
doesn’t signify that the court will do it. I haven't 
seen the bill, but I suppose it is along the lines 
of the one introduced a few days ago. I have my 
own opinion as to the effect of the bill, but there 
is no use discussing the question again. If the 
legislature sees fit to pass, there is no way to 
stop it.” 

Assemblyman Blackwell said to the Sunday Press 
reporter: 

“TI was informed that my first bill was unconsti- 
tutional, in that it took the power of appointing 
a Supreme Court Reporter away from the Appellate 
Division of the Supreme Court and gave it to the 
The Constitution, it seems, gives the ap- 
pointment to the court. 


governor. 
My bill compels them, 
however, to dismiss their present reporter and does 
not prevent them from appointing his successor, 
In other words, I do not find that the Constitution 
prevents a law being passed to compel the dismissal 
of a public official, provided you do not take the 
power of appointment away from the source in 
which it is vested. The State should get something 
out of the contract for printing the Supreme Court 
reports. My bill accomplishes the purpose ll 
right.” 
on 
MR. HUN’S EMOLUMENTS. 





The following is a statement of the amount of 


money paid Marcus T. Hun, as reporter, from 1874 


to 1896, inclusive: 


Hun’s SuPpREME Court Reports. 


Copyright paid Extra help paid 


Years, Vol. Mr. Hun. Mr. Hun. Total. 
ee I $1,250 00 $599 08 ~— $1.8 49 98 
LR Sais oe dire 2 * 1,250 00 942 87 2,192 87 
Ss cs actexes 3 1,250 00 661 61 1,911 61 
et ae 4 1,523 00 684 07 2,207 67 
NG Scns sha ~ 1,533 00 640 20 2,173 20 
es a5 + ciéae 6 1.533 00 575 85 2,108 85 
ae 7 1,533 00 415 20 1,048 20 
i ais's Mees 8 ae 1,533 00 
og Se 2,330 00 707 00 3,097 00 
gs Se 10 1,900 00 g80 22 2,880 22 
2 eee II 1,900 00 636 57 2,530 57 
WG aciic dex 12 1,900 00 588 34 2,488 34 
a ae 13 1,900 00 690 82 2,590 82 
ea ae 14 1,900 00 438 90 2,338 90 
A eA 15 1,900 00 704 00 2,604 00 
So ee 16 1,900 00 526 92 2,426 92 
+, rer ee 17 1,900 00 634 55 2,534 55 
MIRE osc osic as 18 1,900 00 588 o8 2,488 08 
rs eae 19 1,900 00 552 35 2,452 35 
ee 20 1,900 00 533 10 2,433 10 
NOB6 ski esc. 36 yy ree 2,375 00 
ag 37 2295 GD 2 Siisgie's 2,375 0 
WER sciseier 38 ae swede’ 2,375 00 
Meh a seve 39 one 2,375 0 
ON. £635.08 40 errr 2,375 00 
WOK d0'esars's 41 re eee 2,375 00 
ee ee 42 RIG GH ©. db cin 2,375 0 
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BEDE « 0's:010ew'e 43 2,375 00 ° 2,375 00 
44 2,375 00 er 2,375 00 
1887.---++++5 45 2,375 00 2.375 0O 
re. 40 RI GD. 000002 2,375 00 
TBBS... ccc eee 47 2,375 és 2,375 00 
EE. d:0 weacee 48 3375. GE. scenes 2,375 
re 49 2,375 2,375 00 
Ae 50 Se. kéeasx 2,375 
ern 51 ei 2 2,375 00 
err a i eer 2,375 00 
Pre 53 xo freer 2,375 00 
MD. cwcevcee 54 2,375 CO —s a weeee 2.375 00 
ree 55 2,375 00 2,375 00 
ea 50 JX ere 2,375 00 
eT 57 2375 GO www ew'e »375 00 
ee, 5 demneae 58 SG eet vve 2,375 00 
SE % c'o aa nore 59 Rae Oe. “states 2,375 00 
| Sere 60 2,375 00 P 2.375 00 
ee oI 2,375 GO ss wvweee 2,375 00 
SR 5.656 ete 62 2,375 00 2.375 00 
eee 63 2,375 GO ss wwe cce 2,375 00 
1892 04 2.375 GD se cvccee 2,375 O00 
NE erent ae 65 S255 OP anes 2,375 09 
EN i scacentve gprs 66 PA a nee 2.375 00 
Se 07 2,375 COs ecweee 2,375 00 
acne eee. 68 eo rr 2,375 co 
ae 69 2,375 00 2,375 00 
ae 70 2,375 CD sc ewcce 2,375 00 
ee 71 CS eee 2,375 co 
ee 72 1,300 00 1,300 00 
SAP 73 eae 1,300 00 
Ss ccee urd 74 CPG © seers 1,300 OO 
eee 75 ef ar orre ,200 00 
a 70 1,200 OO ce eee I1,2c0 CO 
ee, octet 2.375 00 2.375 00 
Me ccteees Se 2,083 00 2,083 co 
ere: 2,083 00 2,083 00 
ar So 0G OO = scien 2,083 00 
ere 81 =, re 1,200 ©CO 
ee 82 MG sacar. ,200 00 
ae 83 1,200 00 ,200 OO 
eee 2G.  vséiex 2,350 00 
IRR 85 ee 2,350 00 
Ae 86 TA cnc wes 2,350 0O 
Soe 87 2,350 00 2,350 OO 
_ Cee 1,500 OO 1,500 oO 
Sa 89O i: ee 1,750 00 
errr 90 1,750 00 1,750 00 
Se eae gI ce: a 1,750 00 
ER ETE 92 SOE!) eo sdese 2,000 00 
Some), ot ares oe ee taht ches os $168,970 23 
Hun’s Appellate Division Reports. 
(1897 to 1901, inclusive.) 

54 volumes at $2,000.00. .........ce000. 108,000 00 
The amount paid Mr. Hun does not 

include volumes 21 to 35, inclusive, 

published by Messrs. W. C. Little & 

Co., which amounts to.............. 37,500 00 

OR. Fo id etka le. COS ete yeas $314,470 23 


For the last five years the number 
of Hun’s Reports issued per year 
has been II which, at 

$2,000.00 per volume, amounts to 

$22,000.00 per 
wu 


volumes, 


year, and in five 
ears to. 


$110,000.00 


NEW BOOKS AND NEW EDITIONS. 


A Treatise on Canadian Company Law. By W. J. 
White, Q. C., of the Montreal Bar, assisted by 
J. A. Ewing, B. C. L., of the Bar. 
Montreal: 


Montreal 
C. Theoret, 1901. 

The author has taken as the basis of this work the 
Companies’ Act of the Dominion, the arrangement 
of which has generally been followed. One of his 
principal objects in its preparation has been to col- 
lect and refer to all the leading Canadian cases, 
which has been done with painstaking thoroughness 
and care. The book also contains, besides a valu- 


able commentary on the Companies’ Act of the 


Dominion, incidental reference to the law of the 
various provinces, and full notes of the jurispru- 
dences and appendices of the statutes, and useful 
forms. The work is complete and authoritative, and 
will be found useful not only as a digest of Cana- 
dian cases on company law, but of great value as a 
book of reference for the student and stockho!ders 
in general. As such we have no hestitation what- 
ever in commending it to the profession. 

Commentaries on the Law of Statutory Crimes, 
Including the Written Laws and Their Interpreta- 
tion in General; What is Special to the Criminal 
Law, and the Specific Statutory Offenses as to 
both Law and Joel Prentiss 
Bishop. Third edition, Revised and Enlarged by 
Marion C. Early, of the St 
T. H. Flood & Co., [go! 


Procedure. By 


Louis Bar. Chicago: 

It is now nearly twenty years since the publication 
of the second edition of the excellent work of Mr. 
Bishop, and in that time some of the most import- 
ant decisions relating to this branch of the law have 
been handed down. The editor of this, the third 
edition, has followed out each subject treated in the 
original text, adding copious notes showing the 
limitations of the doctrines therein 
set forth, and wherever 
deemed advisable. The whole work is arranged in 
admirably compact form, having now been brought 
down to date by Mr. Early 
ally recognized as one of 


extensions or 


adding new _ sections 


Mr. Bishop, univers- 
the most distinguished 
writers upon topics of criminal law, produced such 
an admirable 
that the instances, 
found it advisable or necessary to make additions 
to the text. 


work that we are glad to observe 


reviser has, in only a few 


He has added copious notes, present- 
ing in compact form the results of judicial investi- 
gations of the subjects discussed, and has, in bring- 


ing the work down to date, made some four 
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thousand new citations. The index has also been 
amplified and will be found to extend to the new 
matter contained in the The chapters on 
interpretation of statutes will, we think, be found 
particularly valuable to every lawyer having to do 
with criminal practice. 


notes. 


The work is in one volume 
of over 1,000 pages, and is printed in the best law- 
book style. 


The Heritage of Unrest. By Gwendolen Overton. 
New York: The Macmillan Company. 1901. 
The chief interest in this excellent story centers 

in the study of the personality of a young girl, the 

daughter of an Apache woman and a United States 
trooper, the inherited qualities resultant from this 
strange constituting the “ Heritage of 

Unrest.” This girl, with the traditional unrestraint 

and freedom of the savage, on the one side, and the 

more unruly characteristics of the Caucasian race 
on the other, becomes an intensely interesting char- 
acter study in the deft hands of the authoress, who, 
while not, perhaps, making the most of the oppor- 
tunities afforded, has produced a splendid story, 
strong, full of movement and life and containing 
many dramatic incidents. The style is excellent, 
and there are many descriptive passages that will 
impress the reader’s mind indelibly. If this book 
be a first effort in the line of fiction, it is certainly 
a most creditable one. 


union 


> ———_ 
Literary Hotes. 





The new historical novel by Mr. Charles Major is 
almost completed. 
titled ‘“ Dorothy,” 
Was in Flower,” 


As already announced it is en- 
and, as in “ When Knighthood 
the scenes are laid in England. 


In ‘“ Dog Watches at Sea,” by Stanton H. King, 
which Houghton, Mifflin & Co. are soon to publish, 
will be found the story of twelve years “ before the 
mast,” full of a sailor’s anecdotes and observations. 


J. A. Altsheler’s new novel, entitled “ The Wilder- 
ness Road,” and said to be a romance of early ex- 
pansion, is to be published by D. Appleton & Co. 
The scene is laid in Kentucky toward the end of 
the eighteenth century. 


Richard Le Gallienne’s new romance, “ The Love 
Letters of the King,” will shortly be issued by Little, 
Brown & Company. 
vious stories, it abounds in brilliant epigrams, whole- 


Like Mr. Le Gallienne’s pre- 
some human touches and fine conceits. 


“ Hypnotism and Suggestion in Therapeutics” is 
the title of a new work by Dr. R. Osgood Mason, 
which Messrs. Henry Holt and Company will bring 
out. Dr. Mason is the author of “ Telepathy and 
the Sublimal Self,” which has already reached a 
fourth edition. It is the author’s intention to show 
in the forthcoming book that hypnotism and sug- 
gestion are valuable not only in therapeutics, but 
in education and reform. 





“Old Bowen’s Legacy ” is the title of a new novel 
by Edwin Asa Dix, which the Century Company are 
to bring out in April. Mr. Dix’s * Deacon Brad. 
bury”’ has met with success, and has added one 
more type that is essentially American to our litera. 
ture. 


Mr. Bacheller’s “DRi and 
which will be issued in book form by the Lothrop 


new romance 
Publishing Company, September fifteenth, will be 
illustrated by F. C. Yohn. 
Holden” is now selling in its 
fiftieth thousand. 


This author’s ‘* Eben 


two hundred and 


Sarah Beaumont Kennedy’s romance of Revolu- 
tionary days in the 
Cheshire,” will be published in 
Doubleday, Page & Co. 
Tory. 


Carolinas, called “ Joscelyn 
book 
The heroine is aneardent 
Some of the scenes are laid in the dreaded 
prison hulks of Wallabout Bay. 


form by 


Mr. Charles W. Gordon, better known to the 
literary world as Ralph Connor, is at work ona 
new novel on the lines of “ Black Rock” and “ The 
Sky Pilot,” which is to be entitled “The Man from 
Glengarrie’s.” The Fleming H. Revell Company 
The phe- 


nomenal sales of Mr. Gordon’s earlier books show 


will publish the book on its completion. 


no signs of decreasing. 


“ Blennerhassett,” by the author of “ Quincy 
Adams Sawyer,” Charles Felton Pidgin, is now in 
preparation at the C. M. Clark Publishing Com- 
pany. The book will probably not appear before 

It is said to be a stirring romance founded 
on the lives of Aaron Burr, his daughter, Theodosia, 
Harman Blennerhassett, and 
other historical characters of the first quarter of the 


last century. 


August. 


Alexander Hamilton, 


“Ser 
forthcoming 


Maud 
romance, 
favorite characters that appeared in “ The Head of 
a Hundred,” and also Romney Huntoon, a son of 
The scene of the story is laid 
and its climax 


Wilder 
introduces 


Christopher,” Goodwin's 


colonial several 


Humphrey Huntoon. 
in Virginia and Maryland 
deals with the attack on St. Mary’s by Claiborne, 
Ingle, and their men. will be 
published by Messrs. Little, Brown & Company 


i044 


‘Sir Christopher ” 


Popular books on astronomy are to be numerous 
Besides Mr. Comstock’s 
“ Text-Book of Astronomy” and Mr. Garrett P 
announced 


this spring. George C. 

Serviss’s “ Pleasures of the Telescope,” 
for immediate publication by Messrs D. Appleton & 
“ The 
Heavens,” by A. W. Bickerton, professor of chem- 
istry at the New Zealand University, which the 
Macmillan Company will publich immediately. A 
chapter which will probably cause some attention 1s 
that which deals with the possible immortality of the 
Cosmos. The author, we are informed, has tried to 


Co., we are to have Romance of the 


write a book which with careful reading may be fol- 
lowed by any person with a good school knowledge 
of experimental science. 
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The third volume of Prof. Albert Bushnell Hart’s 
“American History Told by Contemporaries,” has 
been issued by The Macmillan Company. It deals 
with the formation and development of the Federal 
Constitution and economic readjustment of the 
Nation after the war of 1812, and with the beginning 
of the slavery contests. Volume IV will be an at- 
tempt, from the words of those who took part in 
the epoch of the civil war, to describe the causes, 
coming on, progress, incidents, and results of that 
great struggle. 


In “ The Son of Amram,” by the Rev. G. Monroe 
Royce, Mr. Thomas Whittaker 
torical novel, whose scenes antedate any of the popu- 


announces a his- 


lar romances of the day. In the form of fiction the 
author will endeavor to give a true and complete 
account of Moses and the beginning of Israel, and 
in his preface, the Rev. Mr. Royce states that “ The 
Son of Amram”’ is written from first to last in the 
spirit of Biblical and Hebrew tradition, but at the 
same time in the full light of the latest and highest 
criticism both literary and archzological. 


Mr. Norman Hapgood is in London, where he 
will remain until September. The publication of 
his “ Life of Washington” has been postponed until 
October. This book, although originally intended 
as a companion volume to the author’s of “Abraham 
Lincoln,” was found to demand about three times as 
much research as was required to produce the latter, 
for, scattered through the numberless documents 
with the 

impressions 


sorts of 
which a 
cautious biographer must sift with great discrimina- 
tion. 


connected Revolution are all 


stories and of Washington 


‘The Heritage of Unrest” seems to be attracting 
some attention on account of its treatment of a racial 
which away but which 
condition in the 
The author, Miss 


situation has passed 
political 


southwest about thirty years ago. 


dominated social and 
Gwendolen Overton, writes of frontier politicians, 
army posts, and Indians with so much insight that 
we wonder if this is really her first book. Itisa novel 
with the quality of history at the same time hold- 
ing its interest as fiction with all the fascination of a 
human document as the New York “ Mail and Ex- 


says. 


press 

A book of no little interest to those who have been 
following recent international controversies will be 
“American Diplomatic Questions,” by John B. 
Henderson, Jr., which The Macmillan Company 
The book 
consists of a series of essays or historical reviews 
upon the “ Behring Sea Controversy,” the “ North 


have in the press for early publication. 


East Coast Fisheries, Samoa,” the “ Monroe Doc- 
trine,’ and the “ Negotiations Relating to the Isth- 
mian Canal.” ‘hese five important subjects of 


American diplomacy are treated historically, and the 
correspondence relating to it is critically examined 





from the point of view of the student of international 
law. The later phases of these questions are prac- 
tically discussed especially in their legal bearings. 
The article upon the Monroe doctrine is perhaps the 
most comprehensive, historical account which has 
yet appeared of that famous national policy, and in- 
volves the consideration of many international issues 
resulting from its observance. Mr. Henderson has 
tried to maintain an attitude of strict impartiality, 
and has sought throughout to do justice to all sides 
in the political controversies which have arisen from 
the popular consideration of these questions. 


Miss Beatrice Harraden has begun her new novel. 
Its scene is to be, in part at least, in Norway. Of 
the peasants of the country:the author saw a great 
deal last year, as she broke her leg near the ankle 
when getting off her pony on a mountain excursion. 
Notwithstanding Miss Harraden rode 
The leg was badly set, and she had to go to 
Christiania and have the healing fracture rebroken in 
order to get her foot straight. Later, she paid a 
visit to Denmark, and was given a public dinner 
there and presented with a medal. All of which we 


her pain, 


home. 


learn from the “Athenaeum.” 


Mr. Andrew Carnegie’s recent gifts, particularly 
those to the communities of the men whose labor 
augmented his fortunes, should arouse fresh interest 
in his book, “ The Gospel of Wealth, and Other 
Timely Essays,’’ which is published by the Century 


Company. From it we quote this significant pas- 


sage: ‘‘The gospel of wealth but echoes Christ’s 
words. It calls upon the millionaire to sell all that 


he hath and give it in the highest and best form to 
the poor by administering his estate himself for the 
good of his fellows, before he is called upon to lie 
down and rest upon the bosom of Mother Earth.” 


A new field in American historical fiction is pre- 
sented in “ The Curious Career of Roderick Camp- 
bell,” by Jean N. MclIlwraith, a Canadian writer, 
whose “ History of Canada” has been the prepara- 
tory work of this tale, which Messrs. Houghton, 
Mifflin & Co. have just issued. It is a story of the 
uprising for the Pretender in Scotland, and of the 
struggle between the French and English in New 
York and Canada for the possession of the Ohio 
Valley. A love story serves as background for some 
historical Montcalm, Bourgainville, 
St. Pierre, with a glimpse of George Washington. 


portraiture 


During the spring Messrs. McClure, Phillips & 
Co. will publish twelve books of fiction, three mis- 
cellaneous volumes and one book of poems. Among 
the fiction which this firm announces are “A Sack of 
short Frank T. Bullen; a 
volume of short stories of the great Northwest and 


Shakings,” stories by 
the Klondike, by Jack London, author of “ Son of 
the Wolf;” “ The Cruise of the Petrel,” a novel of 
the naval side of the war of 1812, dealing largely 
with the romance and adventures of privateering, 
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and founded in part on the records of the log book 
of Rear-Admiral Jenkins, the grandfather of the 
author, Mr. T. Jenkins Hains; “ Sons of the Sword,” 
a historical novel of Napoleon’s time, by Mrs. 
Woods, an English writer, whose story is highly 
spoken of by English critics, among them Mrs. 
Humphrey Ward; “ Valencia’s Garden,” a new novel 
by Mrs. Schuyler Crowninshield, author of “ The 
Archbishop and the Lady;” ‘“ The Inheritors,” a 
novel by Joseph Conrad, author of “ Lord Jim;” 
“Jack Racer,’ a novel by a new writer, Henry 
Summerville; a volume of railroad stories by Frank 
H. Spearman; and a volume of short stories of city 
life and common people by Edith Wyatt. 

The same firm will also publish “ Colonization,” 
by Poultney Bigelow; “The Life of Stanton,” by 
Frank A. Flower, and “ Lovers of the Woods,” by 
W. A. Boardman. 


The careers of two eminent American statesmen 
who have passed away within the past month are 
sketched in the April Review of Reviews. General 
Thomas J. Morgan tells the story of ex-President 
Benjamin Harrison's life work, while the half- 
forgotten achievements of ex-Senator William M. 
Evarts are reviewed by Dr. Albert Shaw, who de- 
scribes with insight and discrimination the remark- 
able services of Mr. Evarts in the impeachment 
trial of President Johnson, in the famous Alabama 
claims award, and in the argument before the 
electoral commission of 1877, which resulted in the 
seating of President Hayes. 


Little, Brown & Co.’s spring list includes “ Sir 
Christopher,” by Maud Wilder Goodwin; “ Ballan- 
tyne,” a strong novel by Helen Campbell; Richard 
Le Gallienne’s new romance, “ The Love Letters of 
the King, or The Life Romantic; “A Daughter of 
New France,” by Mary Catherine Crowley; a unique 
problem story by Ellis Meredith; “ Truth Dexter,” 
by Sidney McCall; “Portia, a Story of the 
Seventies,” a powerful story of a North Carolina 
town by a new writer; Anna Bowman Dodd’s new 
book, “The American Husband in Paris;” new 
editions of Mrs. Fawcett’s “Life of Queen Vic- 
toria,”’ and of Prof. Benjamin W. Wells’ “ Modern 
Berman Literature;”’ and a limited edition of “In 
and Around the Grand Canyon,” by 
Wharton James. 


Prof. George 


a os 
Legal Aotes. 


Some statistician has discovered that during 122 
years of the history of the State of New York, there 
have been 48,383 laws passed. 


The Oregon senate has voted twenty-nine to one 
in favor of resubmitting the woman suffrage amend- 
ment which was defeated last June. 


The report of the American Bar Association, 
covering the proceedings of the annual meeting, 
held at Saratoga Springs, N. Y., August twenty- 


ninth, thirtieth and thirty-first, has been reccived, 
It makes a handsome book of 682 pages. The 
annual meeting for 1901, the twenty-fourth in the 
history of the association, will be held at Denver, 
Col., on Wednesday, Thursday and Friday, August 
twenty-first, twenty-second and twenty-third. This 
is further west than the association has ever met 


The June, 1901, session of the New York Court of 
Appeals will be held at the city and county hall in 
the city of Buffalo, commencing June third, and 
continuing three weeks only. Appeals from orders 
and original motions should be noticed for June 
third. 
capitol in the city of Albany, commencing Monday, 
September thirtieth, and will continue six weeks. 


The succeeding session will be held at the 


The act providing a code of laws for the District 
of Columbia was passed by the congress in the 
closing hours of its recent session, and goes into 
effect on January 1, 1902, on which date the present 
collection of antiquated and in many respects incon- 
sistent laws will give place to a carefully-framed and 
well-considered code in the preparation of which the 
best legal talent of the district has been engaged. 


Henry C. Bates 
pointed district judge in the Philippines, at a salary 
of $5,000 a year, sailed for Manila, April first. He 

1898, and 
1888-80, at 
Mr. Bates 
was born at Derby, Vt., January 29, 1843. During 
the civil war he served in the defense of Washing- 
ton, and upon receiving an honorable discharge at 


of Vermont, who has been ap- 


was lieutenant-governor of Vermont in 
was a member of the State Senate in 
which session he was president pro tem. 


the close of the great struggle, he resumed the study 


of the law, which his war service had interrupted, 
being admitted to the Vermont Bar in 1866. In 
1882 he formed a partnership with Elisha May, of 
St. Johnsbury, and the firm is now enjoying a large 
practice. Mr. Bates is generally recognized as one 
of the ablest advocates before the Vermont Bar 


New York attorney, 
against whom charges were preferred by the Metro- 
politan Street Railway Company, has been disbarred 
by the unanimous direction of the Appellate Divi- 
sion in the First Department. 
hearing of a child named Nugent having been run 


3enjamin Oppenheim, a 


The accused lawyer, 


over by one of the Metropolitan Company’s cars, 
immediately proceeded to call on the child’s mother, 
from whom he obtained a contract employing him 
as attorney, by which he was to receive one-half of 
any recovery. 

Justice Ingraham, giving the opinion of the Ap- 
pellate Division, says: ‘“‘He then proceeded to 
manufacture the testimony to obtain a recovery. He 
employed Peorchia, an Italian barber, to find per- 


| sons who would testify upon the trial, took affidavits 


from several persons, which I am satisfied were 


known to him to be false when verified, if they 
were verified; called upon others to endeavor to in- 
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duce them to testify, produced upon the trial these 
witnesses, who had been induced to testify falsely, 
and upon such testimony obtained a verdict. Two 
witnesses who testified to what they now say was 
untrue, were girls, one fifteen and the other seven- 
teen years of age.” 

These girls testified in these proceedings that 
neither of them had seen the accident and that they 
so informed Oppenheim when he called upon them. 
To induce them to testify he appealed to their sym- 
pathies, asked them to assist the child and her 
mother, who were poor people, as against this rich 
railroad Then, after having drawn up 
affidavits for them to sign, he drilled them as to the 


company. 


testimony they should give. In conclusion, Justice 
Ingraham says: 


“The 


grossly abused his position; has been guilty of an 


respondent, a member of the bar, has 


offense which, by the law of this State, is a felony, 
and should be no longer permitted to disgrace the 


profession.” 


The Appellate Division of the New York Supreme 
Court, sitting in Brooklyn, has just decided that a 
death-bed promise made half a century ago is valid 
and must be fulfilled. 
of the State of New York were perhaps less wise 


Years ago, when the lawyers 


than they are to-day, there was a law which said that 
whatever property a woman might possess in her 
own name became the property of her husband the 
moment she became a wife. This manifestly unjust 
law, says the Kingston Freeman, was repealed in 
1848, but three years before that time the wife of 
Zachariah Dorland died. On her marriage, 
brought to her husband $5,000, and under that old 


she 


law there was no necessity of her making a will, as 
her husband’s right to her money could not be ques- 
tioned 

On her death-bed, however, Mr. Dorland prom- 
ised his wife that when he came to die he would give 
their son, J. Wesley Dorland, who was then a baby 
four years old, $2,000 out of his wife’s money. 

Mr. Dorland, who afterward became a salesman 
for Smith Brothers, in Poughkeepsie, went on liv- 
ing until about a year ago, when he passed away at 
aripe old age, leaving all his estate of $20,000 to his 
third wife, who lives in Kingston. His son, J. Wes- 
ley, grown to middle age and residing in Fishkill, 
remembered his father’s promise to his mother on 
here death-bed, and quite naturally felt regret that 
his father had failed to keep his word. He there- 
upon employed James Myers and William H. Wood 
to sue his father’s estate to recover the $2,000 which 
had been promised him. 

Mrs. Dorland, the widow, resisted the suit, and it 
was tried before Justice Hirschberg and a jury in 
Poughkeepsie, the son receiving judgment for the 
full amount of his claim. Now, the verdict of the 
jury has been sustained by the Appellate Division 
and Mr. Dorland will receive the $2,000 which his 
father promised his mother to give him years ago. 





English Rotes. 

The understands that the chief 
justiceship of the Transvaal Colony has been offered 
to and accepted by the Hon. J. Rose-Innes, K. C., 
at present attorney-general in the Cape Colony. 


Morning Post 


While trying a prisoner at a recent assize in 
Wales, the St. James Gazette, Mr. Justice 
Mathew noticed that the jury appeared listless and 
bored. Suspecting the cause, he asked that those 
of the jury who did not understand English should 
hold up their hands. Eight hands were promptly 
aloft, and the trial was recommended. 


says 


raised 


Forty-eight members of the legal profession the 
Pall Mall Gazette counts among the 213 candidates 
competing for the 110 contested seats on the Lon- 
don county council. In 1895 lawyers 
(forty-two barristers and nineteen solicitors) com- 


peted, and in 1808 fifty-eight 


sixty-one 


(forty-five and thir- 
teen), so that the number of legal competitors has 
steadily fallen. 


In addressing the grand jury at the Salford Ses- 
Mr. Yates, K. C 


the existing criminal law 


sions, the recorder, compared 
that of a hundred 
In the course of his address he observed 
no better the educa- 
tional progress of the country than the changes that 


with 
years ago. 
that there was illustration of 
hundred 


years ago there were 160 offenses for which a man 


had taken place in the criminal law. A 


might be sentenced to death, and they might all 
thank God that they lived in 1901, and not in 18or. 
that 
pocket-picking and other crimes, which 


It seemed almost incredible such offenses as 
now re- 
ceived sentences of fourteen days, were then pun- 
ishable by death. 

Trial before a jury does not appear to be a favor- 
ite form of settling disputes in some of the County 
Courts of Wales; 


cient 


indeed, in some circuits the an- 


system is in danger of becoming obsolete 
For instance, says the South 
the 


Honor 


through sheer disuse. 
Wales Daily 


presided 


Glamorgan, 
Judge Gwilym 
Williams, not a single jury was empaneled during 


News, in courts of 


over by his 


the year 1899, and the same might be written of 
the Welsh courts of Judge Owen. In the North 
Wales Circuit there four jury cases; 
while, curiously enough, the Mid-Wales and South- 
West Wales the 
principality — divided thirty jury cases evenly be- 


were only 


Circuits — by far the smallest in 


tween them. 


It is refreshing to notice any indication on the 
part of the judiciary of a desire to restore to the 
bench its literary character. Its reputation in this 
connection has suffered severely of late. Some few 
of his majesty’s judges have a command of correct 
language, but for the most part they are sadly to 
seek. It is but seldom that one hears in the courts 
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a judgment or a summing-up which is not slipshod 
and commonplace. Where are the successors of the 
Cockburns, the Coleridges, the Bowens in the 
present generation? The English of Lord Alver- 
stone, C. J., whether written or spoken, is homely 
and direct, but nothing more; nobody would ac- 
cuse the master of the rolls of constructing 
polished periods; and Lord Macnaghten alone in 
the house of lords is able to draft a pleasing sen- 
tence. Lord Bowen, whose English was of the 
choicest brand, suffered a good deal in the Court 
of Appeal. “There is a distressing nudity about 
A. L.’s language,’ he once remarked to a sympa- 
thetic friend. The same absence of style may be 
observed at the bar. There are plenty of good 
talkers, but very few whose speeches would bear 
reporting. Probably Sir Edward Clarke, K. C., 
Mr. Lawson Walton, K. C., and Mr. C. W. 
Mathews stand, as well as any, the horrid test of 
the shorthand writer.— Daily Telegraph. 


Mr. R. C. Lehmann, who has succeeded Mr. E. 
T. Cook as editor of the Daily News, has had more 
than a mere nominal connection with the legal pro- 
fession, says the Irish Law Times. He was called 
to the bar at the Inner Temple in 1880, and a few 
years later collaborated with Mr. Dale in the com- 
pilation of that useful work, A Digest of Over- 
ruled Cases, which bears their joint names. It is, 
however, by his work in Punch that he is best 
known outside the domain of law. Three other of 
the editorial chairs of great London journals, it 
may be interesting to add, are filled by members 
of the bar, the Times being under the editorship of 
Mr. G. E. Buckle, who is a member of Lincoln’s- 
inn; the Pall Mall Gazette, under Sir Douglas 
Straight, a member of the Middle Temple, and an 
ex-Indian judge, and Punch, under the genial Mr. 
F. C. Burnand, who belongs to Lincoln’s-inn. 


HS 


THE HUMOROUS SIDE OF THE LAW. 


A Georgia coroner’s jury brought in the follow- 
ing verdict recently: “The deceased came to his 
death from a railroad in the hands of a receiver, 
and the same is*manslaughter in the first degree.”— 
Atlanta Constitution. 


One day Judge Marshall, engrossed in his reflec- 
tions, was driving over the wretched roads of 
North Carolina on his way to Raleigh in a stick gig. 
His horse turned out of the road, and the sulky 


ran over a sapling and was tilted so as to arouse 
the judge. When he found that he could move 
neither to right nor left, an old negro, who had 


come along, solved the difficulty. 
“My old marster,” he 
don’t back your horse?” 
“ That’s true,” said the judge, and he acted as 
advised. Thanking his deliverer heartily, he felt 


asked, “what fer you 


in his pocket for some change, but he did not have 
any. 

“ Never mind, old man,” he said, “I shall stop 
at the tavern and leave some money for you with 
the landlord.” 

The old negro was not impressed with the 
stranger, but he called at the tavern, and asked the 
keeper if an old gentleman had left anything there 
for him. 

“Oh, yes,” said the landlord, “he left a silver 
dollar for you. What do you think of that old 
gentleman?” 

The negro gazed at the dollar and said: 

“He was a gem’man, for sho’; but ”— patting 
his forehead —“‘he didn’t have 


World’s Work. 


much in here,”— 


An incident in Mr. Justice Wightman’s career 
might have been recalled by the correspondents of 
a contemporary who have been trying to find a 
definition of “ gentleman,” says the Law Journal 
(London). A witness, describing a certain person 
connected with the case, said: “ He’s an independ- 
ent gent.” ‘An independent what?” said Mr. Jus- 
tice Wightman. “A gent, my lord,’ repeated the 
witness. ‘ Oh, I understand,” replied the judge, 
“that’s something short of a gentleman, isn’t it?” 


The days of long ago were the theme oi talk at 
the January meeting of the Lawyers’ Club at The 
Genesee last night. 

One of the wittiest speeches of the evening was 
made by D. N. Lockwood. One of his best stories 
was of Squire Murray, who weighed 300 pounds 
and who was born in Ireland, was in the whiskey 
business here, and held his court on The Terrace. 
The court-room was like a court-room in 
The bench was five from the 
chair, whose back reached to the ceiling. The 
trimmings of the room were all green. Mr. Lock- 
wood and Judge Beckwith were trying out a case 
before the squire. There was no At the 
close the squire paused. 


Ireland 


feet floor, with a 


jury. 


* Do you wish to sum up?” he asked. 

“T leave it all with your honor,” said Mr. Lock- 
wood, who advises young lawyers with a ticklish 
cause and friendly face on the bench to do likewise.” 

“Tl sum up,” said Judge Beckwith. 

“Very well,” replied Squire Murray. ‘“ While 
you're at it, I’ll slip down in Murray Bros.’ and 
have a drink with Lockwood. But I’ll be back be- 
fore you finish.” 

The squire and Mr. Lockwood went out. The 
squire was in search of the spirit of the law at 
the root of the law. Mr. Lockwood thinks they 
had a drink. On the stairs, halfway back to the 
court-room, with the voice 


echo of Beckwith’s 


sounding in their ears, the squire stopped. 
* Lockwood,” said he, “ you’ve won your case.” 
Then they went in and heard Beckwith finish 
summing up.— Buffalo Express. 
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